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PREFACE 


Commercial contracts arc usually made with 
considerable precision, a fact largely due to the 
use of printed forms, the subject matter of which 
has been carefully considered by experts who are 
conversant with the law of contract. 

But commercial contracts are frecjuently 
“ broken,” determined, or rescinded with an 
absolute absence of order or precision, and the 
contracting parlies are often surprised at the 
unexpected results of their ignorance of their 
rights and duties in regard to the contract. 

Every experienced arbitrator will remember 
the difficulty he constantly has in fixing the date 
of breach oi contract, owing to the disorderly 
manner in which the breach is committed. If 
contracting parties would treat the latter end 
of those of their contracts which are not properly 
executed, in the same orderly manner as they 
treat the former end. half the difficulties of 
arbitration would be done away with. Again, 
the too frequent failure to realize the essential 
differences between a condition and a warranty 
and the rights and duties attached thereto; 
or the misapprehension as to the proper measure 
of damages, or as to the date to which they should 
be referred for asse^ment; cause grave injustice 
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to be done to one or other party to a contract. 
And such injustice being, as a rule, in the form of 
an arbitration award, often escapes the scrutiny 
of the Law Courts, or successfully stands such 
scrutiny by being expressed in an award in which 
no point of law can be raised. 

The present work is intended as a companion 
to Commercial Arbitrations, and aims at dealing 
with such points and difficulties in the law of 
the Contract of Sale in a manner which shall 
be as unburdened with legal technicalities as 
the subject will permit. 
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COMMERCIAL 

CONTRACTS 


CHAPTER I 

THE CONTRACT OF SALE 

Before considering the essentials of a contract 
for the sale of goods, with which this work is 
mainly concerned, it may not be without interest 
to examine very briefly the views of other lawyers 
than our own on the subject, as indicating the 
development of the law as we now know it. We 
refer, of course, to those masters in the jurists’ 
art, the Roman lawyers. From such brief 
examination, it will become evident to what 
extent the English law on the subject is founded 
on Roman law, and to what extent it differs 
therefrom. The Roman lawyers recognized two 
essentially different types of contract, namely, 
contracts created by performance, or real con¬ 
tracts, where the execution by one of the parties 
was essential to their efficiency; and consensual 
contracts, where mere consent created the obliga¬ 
tion, no execution being necessary for the forma¬ 
tion of the contract. In general, such a contract, 
of which the contract of sale is typical, was binding 
1 
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on both parties as soon as they were agreed 
unconditionally upon the thing to be bought 
and the price to be paid. The contract of sale 
was formless ; that is, no set form was necessary ; 
the agreement might be arrived at orally, by 
writing, by conduct, or even by means of a 
messenger. At no time in the development of 
Roman law was part performance essential to 
the creation of the obligations of the contract. 
It is, of course, fairly obvious—indeed the 
jurist Paulus states it in terms—that the contract 
of sale liad its origin in barter, or exchange, 

{Origo emendi vendendique a permufationibus 
coepit. Glim enim non ita erat ntimmns iicquc 
aliud merx, aliud pretinm vocabatnr, sed unus 
quisque scctmdum nccessitatum temporum ac 
rerum utilibus inutilia permutabat, quando plerum- 
que evenit, ut quod altcri supercsl alteri desit. 
Justinian, Digest xviii, i.) 

When money was unknown, there was, ob¬ 
viously, no distinction between the “price” 
and the “thing sold.” It was a matter of 
giving one kind of goods (merx—-merchandise) 
and receiving another. For a long period there 
was a controversy between the Sabinians and 
the Proculians, the two principal schools of 
Roman lawyers, as to whether sale and exchange 
were the same contract or not, and Gains 
(Institutes m, 141) says: “It is much disputed 
whether anything but money, such as a slave, a 
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robe, a piece of land, can be treated as price. 
My school hold the affirmative, and regard 
exchange as a species, and the oldest species, 
of purchase and sale; in support of which they 
quote the lines of Homer— 

Here touched Achaean barks in quest of wine, 

They purchased it with copper and with steel, 

With hides, with horned cattle, and with staves. 

After the time of Gaius, however, a rescript 
of the Emperors Diocletian and Maximian (a.d. 
286-305) declared exchange or barter to be a 
real contract, the law being expressed -in the 
following words; “ An agiecmcnt to exchange 
without part execution cannot support an action.” 
{Code 4, 643.) The distinction between contracts 
of sale and of exchange exists in English law, 
and where the consideration for the transfer of 
property consists of other goods, the contract 
is not one of sale. But where the consideration 
is partly in goods and partly in money, the contract 
has been held to be one of sale. For example, 
where 32 bullocks valued at each were to be 
exchanged for 100 quarters of barley valued 
at £2 per quarter, the difference being paid in 
cash, the contract was treated as a contract of 
sale [Aldridge v. Johnson, 1857,26 LJ., Q.B. 296). 

One of the fundamental differences between the 
Roman contract of sale and the English contract 
of sale is that in the former the agreement was 
but. the expression of the intention of the parties 
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and could not transfer the property in the goods, 
that is, the contract could not operate as a con¬ 
veyance, even though the goods were actually 
delivered to the purchaser. “Things sold and 
delivered are not acquired by the buyer until 
he has paid the seller the price, or satisfied him 
in some way or other, as by procuring some third 
person who promises to pay, or by giving a 
pledge. . , . But if the seller has accepted the 
credit of the buyer, the thing then becomes 
immediately the property of the buyer.” 
(Justinian, Institutes ii, /, 41.) 

In English law, the contract may, and often 
does, operate as a conveyance, transferring the 
property simultaneously with the execution of 
the contract. This is expressed clearly in Section 
17 of the Sale of Goods Act, 1893— 

(1) Where there is a contract for the sale of specific 
or ascertained goods, the property in them is trans¬ 
ferred to the buyer at such time as the parties to the 
contract intend it to be transferred. 

(2) For the purpose of ascertaining the intention 
of the parties regard shall be had to the terms of 
the contract, the conduct of the parties, and the 
circumstances of the case. 

Parker, J. (Dixon v. Yates, 1833, 5 B. and Ad. 
313, p. 340) expressed himself as follows on the 
question of the transfer of the property of specific 
goods, and this rule is always acted upon. 

“ Where, by the contract itself, the vendor 
appropriates to the vendee a specific chattel, 
and the latter thereby agrees to take that 
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specific chattel and to pay the stipulated price, 
the parties are then in the same situation as 
they would be after a delivery of goods in 
pursuance of a general contract. The very 
appropriation of the chattel is equivalent to 
deliver}^ by the vendor, and the assent of the 
vendee to take the specific chattel and to pay 
the price is equivalent to his accepting posses¬ 
sion. The effect of this contract, therefore, 
is to vest the property in the bargainee.” 
Another fundamental difference between the 
two systems of law is that in English law goods 
are usually at the risk of the person in whom the 
property resides (unless by special arrangement 
to the contrary), so that the maxim res peril 
domino is applicable to contracts of sale. In 
Roman law, however, goods were at the risk of 
the purchaser as soon as the contract is made, 
and before the property is transferred, so that 
the maxim res peril domino did not apply. 

The last comparison between the two systems 
which may be drawn here is the effect of earnest 
money. In English law earnest money, when it 
occurs, is an essential part of the contract, and 
is not merely evidence of the contract (see e.g. 
Section 4, Sale of Goods Act, 1893). But earnest, 
or arrha, was, in general, only evidence of the 
completion of a contract in Roman law. Justi¬ 
nian, however, introduced a modification into 
the effect of earnest on contract^ of sale, by 

M1W8) 
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allowing the contracting parties to agree that 
the earnest should be penal. This entitled the 
buyer to recede from the contract by forfeiting 
his earnest, or the seller to recede by restoring 
double its value to the buyer. In the absence 
of specific agreement on this point, and in default 
of voluntary performance of the contract, the 
aggrieved party could enforce specific performance 
by action, and in addition obtain forfeiture of 
the earnest. 

With these preliminary considerations we may 
now pass on to the detailed examination of the 
scope and effects of English commercial contracts 
of sale. 



CHAPTER II 


THE MAKING OF A CONTRACT 

Although it is true that, in general, a contract 
is formed between two parties by mere agreement 
without any formalities whatever, or by mere 
conduct of the two parties from which an agree¬ 
ment may reasonably be inferred, a number of 
classes of contracts arc clothed with certain 
formalities, and one may assume that commercial 
contracts for the sale of goods are practically 
always reduced to writing. 

This reduction to writing signed by the parties 
is not, however, an essential to a contract qua 
contract, but is a formality impressed upon certain 
classes of contracts, as will be seen in the sequel. 
The main essentials of a contract are as follows : 

(1) There must be a proposal and an acceptance, 
either express or implied; and the parties must 
be ad idem on the subject matter. 

(2) There must (except for most contracts 
under seal, that is, expressed in a deed) be 
consideration. 

Proposal and Acceptance 
For the formation of a contract there must be a 
proposal and an acceptance in which the terms 
are identical. In some cases the proposal or 
7 
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acceptance, or both, are implied, but in most 
cases they are express. 

The acceptance of a proposal must be absolute : 
if it imposes any fresh condition, it is not an 
acceptance, and no contract exists. For example, 
if I offer you goods at ;f 10 per ton f.o.b. Hull, 
and you write back and say you will accept them 
at ;fI0 per ton f.o.b. Hull or Newcastle, this is 
not an acceptance of my proposal, but constitutes 
a fresh and separate proposal from you to me, 
v/hich I may now accept or refuse. 

So long as a proposal is unaccepted, there is 
no contract, and the acceptance must be com¬ 
municated to the proposer before it is operative. 
But the proposer may waive his right to have 
acceptance communicated to him, by specifying 
some particular act which he will agree to take 
as acceptance, such as merely acting on the offer. 
A proposal may be withdrawn at any time before 
acceptance, so long as the withdrawal be com¬ 
municated to the other party before he has 
accepted. The usual commercial form of offer 
“ firm for two days,’* for example, is a typical 
case. It may be bad as a business proposition 
to make such an offer, and then withdraw it 
without good reasons, but legally such an offer 
can be withdrawn by communication at any time 
befoie acceptance, unless a consideration has 
been paid to keep the offer open, that is, 
fin option hais been purchased, The principal 
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difficulties that have arisen in regard to proposal- 
acceptance—withdrawal of proposal—are those 
connected with the post and telegraph service. 
There are a few leading cases which have, however, 
settled the difficulties in a fairly comprehensive 
manner. 

If an offer is made by post, and the circum¬ 
stances are such that, according to ordinary 
usage, the post could be used as a means of 
communicating an acceptance, the acceptance is 
complete the moment it is posted; a contract 
then exists, and neither acceptance nor proposal 
can now be revoked (Henthorn v. Fraser, 1892, 

2 Ch. 27, C.A, 33). The fact of posting an 
acceptance is, therefore, equivalent to communi¬ 
cation of acceptance to the proposer. This rule 
is so definite, that even where the acceptance 
never arrived after being posted, it was held 
to have been communicated, and the contract 
existed (Household Fire Insurance Co, v. Grant 
1879, 4 Ex. D. 216). The two cases usually 
quoted which exemphfy the rights of the parties 
under these circumstances are Adam v. Lind- 
sell (1818, 1 B. S' Aid. 681) and Byrne v. 
Van Tienhoven (1880, 5 C.P.D. 344). In the 
former case A wrote on 2nd September offering 
B some wool at a certain price, asking for a reply 
in course of post. The letter was misdirected, 
and only reached B on 7 th September. B wrote 
at once accepting the offer, his acceptance 
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reaching A on 9th September. A had sold the 
wool on 8th September. It was held that B 
could recover damages from A for non-delivery of 
the wool. In the case of Byrne v. Van Tienhoven, 
X offered goods to Y on 1st October; the offer 
arrived abroad on 11th October, and Y immedi¬ 
ately accepted it by cable. In the meantime X 
had written on 8th October, withdrawing the 
offer. This withdrawal reached Y on 20th 
October. It was held that the revocation was 
uncommunicated and therefore inoperative, and 
a contract existed. It is therefore clearly 
settled that the posting of the acceptance is an 
operative acceptance, whereas a revocation is 
not operative when posted, but only when actually 
communicated. 


Consideration 

Sir William Anson, in his well-known work on 
“ Contracts ” has laid down the following 
summary of rules which are applicable to the 
question of consideration— 

(1) Consideration is necessary to the validity 
of every contract not under seal. 

(2) Its adequacy need not be considered if it 
has some value. 

(3) This consideration must be legal. 

(4) It must not be a past consideration. 

The question of consideration is one of very 

great importance in the theoretical examination 
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of contracts, but in commercial contracts of 
sale, questions rarely arise in regard thereto, 
and the comments on the above four rules need 
be but short. 

Some consideration is necessary to support 
even a written contract. The legal maxim, 
nudo pacto non oritur actio,'' is too well 
known to need explanation. The question of 
consideration becomes of practical importance 
in certain cases, where an original contract has 
been completely reduced to writing, and after¬ 
wards some alteration which is in one party’s 
favour is agreed to. Such alteration may in 
fact be a new contract, and require fresh con¬ 
sideration to support it. If goods are sold or 
agreed to be sold, and nothing has been said 
about the price, our law implies that there is an 
understanding that the reasonable value of the 
goods shall be paid. In Valpy v. Gihson (1847, 

4 C.B., p. 837) it was laid down that “goods 
may be sold, and frequently are sold, when it is 
the intention of the parties to bind themselves 
by a contract which does not specify the price 
or mode of payment, leaving them to be settled 
by some future agreement, or to be determined 
by what is reasonable under the circumstances. 
This illustrates an interesting difference between 
the principles of Roman and English laws of sale. 
In Roman law there was no contract until the 
price was fixed. Roman law knew nothing of 
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a “ reasonable price.” Our law as to a reasonable 
price where none is fixed in a contract has been 
settled since 1834; for executed contracts by 
Acebal v. Levy (1834, 10 Bing. 376), and for 
executory contracts by Hoadley v. McLaine 
(1834, 10 Bing. 482). 

If consideration is proved, its adequacy is not 
very important. Blackburn, J., expressed the 
following dictum on this matter : “ The adequacy 
of the consideration is for the parties to consider 
at the time of making the agreement, not for the 
Court when it is sought to be enforced ” (1873, 
Bolton V. Madden, L.R. 9, Q.B. 55). 

The consideration may be very small, but it 
must be real and not a mere pretence. Very 
serious inadequacy will, however, be carefully 
scrutinized by the Courts, as it may be some 
evidence of fraud or misrepresentation. Here 
again we have departed from the principle of 
Roman law, where a vendor could rescind a 
contract for inadequacy of price. There the 
rule was that if the price were less than half the 
true value of the thing sold, the vendor might 
rescind the contract for ''laesio enormis.*' 

A short examination of the effects of mistake, 
misrepresentation and impossibility of perform¬ 
ance on the making of a contract may now be 
useful. 

Where a contract has been entered into as the 
result of a mistake of fact, it is usually void. 
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This statement must be accepted within certain 
limitations. If a contract has been entered into, 
whether in writing or not, oral evidence is admis¬ 
sible to show that it was founded on such a 
mistake as to avoid the contract—that is to show 
that it never really was a contract at all, because 
the parties were never ad idem. For example, 
X agreed to buy and Y agreed to sell a cargo of 
cotton, to arrive ex “ Peerless ” from Bombay. 
There were in fact two ships of this name, either 
of which satisfied the terms of the contract. X 
in fact meant one ship, whilst Y meant the other. 
It was decided that there was no contract between 
the parties (Raffles v. Wichelhaus, 1864, 33 L./., 
Ex. 160). 

Where a buyer purchased goods after being 
shown a sample, which was in fact an erroneous 
sample exhibited by mistake, it was held that 
there was no contract (Megan v. Molloy, 1878, 

2 L.R. Ir. 530, C.A.). 

In the above class of case there is a mistake in 
the actual subject matter of the contract. 

The case is different where the parties under¬ 
stand the contract in a different sense. For 
example, A bought oats from B, believing that 
they were old oats. As a matter of fact the 
oats were new oats. It was held that A must 
perform the contract unless he could show that 
B knew that he. A, believed the oats to be old 
oats, and had done something to contribute to 
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A's mistaken belief. If B had known that A 
was entertaining a mistaken belief as to the 
character of the oats, and had assisted to bring 
about A*s opinion, or had concealed some fact 
in regard to the matter which it was his duty to 
communicate to A, the contract would have been 
avoided (Smil/t v. Hughes, 1871, L.R., 6 Q.B. 
597). 

In the case just quoted (Smith v. Hughes) the 
general rule of law was set out that if a man so 
conducts himself that another man, acting 
reasonably, would believe that the former was 
assenting to terms proposed, and, acting on that 
reasonable assumption, the latter enters into a 
contract with the former, the man thus conducting 
himself will not be allowed to deny that the inten¬ 
tion as manifested was his real intention. Thus, 
as exemplified by Stevens, in his Elements of 
Mercantile Law, if a man agrees to buy a cargo 
to arrive in the “ Peerless,'' and all the time he 
means the ''Peeress," he is bound to perform 
the contract, so long as the other party is acting 
with bona fides. 

The effect of the rescission of a contract entered 
into by mistake, is, so far as possible, to restore 
the status quo of the parties. If money has been 
paid through mistake of fact it may be recovered. 

Mistakes of law rarely occur in the formation 
of commercial contracts and need not be discussed 
here. 
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Misrepresentation, however, may be either 
fraudulent or innocent. 

It is necessary to be very exact in the use of 
the word “ fraud.” It is quite common to hear 
a difference expressed between “ legal ” fraud, 
and “ moral ” fraud. This is a quite erroneous 
idea : there is no distinction. Fraud is fraud 
and there is no qualification to it. The law 
dealing with fraudulent misrepresentation is 
settled by Derry v. Peek, (1889,14 App. Cas. 337), 
a case which went to the House of Lords. In 
this case Lord Herschell said : 

“In order to sustain an action of deceit 
there must be proof of fraud, and nothing short 
of that will suffice. Secondly, fraud is proved 
when it is shown that a false representation 
has been made (1) knowingly, or (2) without 
belief in its truth, or (3) recklessly, careless 
whether it is true or false. Although I have 
treated the second and third as distinct cases, 

I think the third is but an instance of the 
second : for one who makes a statement under 
such circumstances can have no real belief 
in the truth of what he states. To prevent a 
false statement being fraudulent there must, 

I think, always be an honest belief in its truth. 
And this probably covers the whole ground; 
for one who knowingly alleges that which is 
false has obviously no such honest belief. 
Thirdly, if fraud be proved, the motive of the 
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person guilty of it is immaterial. It matters 
not that there was no intention to cheat or 
injure the person to whom the statement was 
made.” 

Stevens, in his Elements of Mercantile Law, has 
classed false representations as follows : 

(a) A mere statement of opinion honestly 
given; or it may be a mere flourish in the 
nature of a puff ; if this be proved, the deceived 
party in such a case has no right of action in 
relation to it. 

(ft) It may amount to a warranty, i.e. to 
an agreement not being an essential term of 
the contract, but connected with it collaterally ; 
the falsity may entitle the deceived party to 
damages, but not to rescind. 

(c) It may be a term of the contract itself, 
in which case its falsity will have the effect 
of a breach of contract. 

(d) It may be a condition precedent, in 
which case the deceived party may sue for 
damages, or may rescind the contract at his 
option. 

(e) It may, though innocently made, be a 
statement which the maker may not deny for 
“ where one, by his words, or conduct, wilfully 
causes another to believe the existence of a 
certain state of things, and induces him to act 
on that belief, so as to alter his own previous 
position, the former is excluded from averring 
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against the latter a different state of things as 
existing at the same time ” (Lord Denman in 
Pickard v. Sears, 1837, ^ A. & E., p. 469). 

(/) It may be a statement not falling in 
any of the above categories, but which is 
material, and which induced a party to enter 
into the contract; it may then be classed as 
an “innocent misrepresentation.” 

(g) It may be a fraudulent misstatement. 
In regard to fraudulent misrepresentation, the 
contract cannot be attacked unless the party 
attacking it actually relied upon, or was deceived 
by, the representation. But if he did rely on the 
representation, but examined the matter for 
himself, possibly coming to a wrong conclusion 
thereon, he may still attack the contract on the 
ground of fraudulent misrepresentation. 

Generally speaking, the defrauded person may 
either rescind the contract, with or without 
claiming damages, or he may affirm it and claim 
damages for the fraudulent representation, if 
damage has been suffered. For he may not 
claim damages for fraud, if no damage has actually 
been suffered. 

In regard to innocent misrepresentation, the 
general rule of law is that it may be ground for 
rescission of the contract, but does not found a 
claim for damages. Exceptions to this are to be 
found in those contracts known as uherrimae fidei, 
such contracts of fire and marine insurance, etc. 
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The rescission of a contract for innocent mis¬ 
representation is usually subject to the application 
to rescind being made in good time {Erlanger v. 
New Sombrero Phosphate Co., 1878, 3 App. Cas., 
p. 1, 279), and subject to it being possible to re¬ 
store the parties to their original position. But 
apparently where the deceived party can be re¬ 
stored to his original position, the Courts will 
rescind the contract where the party making the 
innocent misrepresentation cannot be so restored. 
In Newbigging v. Adam (1886, 34 Ch. D. 582, 
13 App. Cas. 308) a man who bought a share in 
a business on the faith of material statements 
innocently made, but untrue, was allowed to 
rescind the contract, when the business was 
shown to be valueless, and could not be returned 
to the vendor in its original condition. 



CHAPTER III 


THE CONTRACT IN WRITING 

A CONTRACT for the sale of goods may be made in 
any form, with or without writing, but as prac¬ 
tically every commercial transaction which could 
be the subject of dispute deals with goods of 
above the value of 10, one may say that commer¬ 
cial contracts of sale must, in general, be in 
writing. 

This was governed, prior to 1893, by section 17 
of the Statute of Frauds, which reads as follows— 

And be it enacted, that from and after the four-and- 
twentieth day of June (1677) no contract for the sale 
of any goods, wares, or merchandises for the price of 
ten pounds sterling, or upwards, shall be allowed to be 
good, except the buyer shall accept part of the goods 
so sold, and actually receive the same, or give something 
in earnest to bind the bargain, or in part-payment, or 
that some note or memorandum in writing of the said 
bargain be made, and signed by the parties to be charged 
by such contract, or their agents thereunto lawfully 
authorized. 

As this is now repealed, it is not necessary 
to comment at length on it. It is of interest to 
note that the word “ value ” appears to have 
been substituted for “ price ” by Lord Tenter- 
den’s Act in 1829, and that the expression that 
no contract should be allowed to be good does 
not mean that it is void or illegal, but only causes 
it to be unenforceable by action. 

19 
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To-day such contracts are governed by section 
4 of the Sale of Goods Act, 1893, which reads as 
follows— 

(1) A contract for the sale of any goods of the value 
of ten pounds or upwards shall not be enforceable 
by action unless the buyer shall accept part of the 
goods so sold, and actually receive the same, or give 
something in earnest to bind the contract, or in part 
payment, or unless some note or memorandum in 
writing of the contract be made and signed by the 
party to be charged or his agent in that behalf. 

(2) The provisions of this section apply to every 
such contract, notwithstanding that the goods may be 
intended to be delivered at some future time, or may 
not at the time of such contract be actually made, 
procured or provided, or fit or ready for delivery, 
or some act may be requisite for the making or 
completing thereof, or rendering the same fit for 
delivery. 

(3) There is an acceptance of goods within the 
meaning of this section when the buyer does any act 
in relation to the goods which recognizes a pre-existing 
contract of sale whether there be an acceptance in 
performance of the contract or not. 

(4) The provisions of this section do not apply to 
Scotland. 

It has been said that there is scarcely a word 
in section 4" of the Sale of Goods Act upon which 
an action has not been brought and a decision 
of the Court obtained. This is, of course, an 
exaggeration, but it is true that either from the 
nature of the subject of the indefinite drafting of 
the Act, very numerous cases have been fought 
on every essential provision of the section. 

For the purposes of this work, the following 
points of interest arise directly from this section, 
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(1) What is a sale of goods ? 

(2) What is accepting and receiving ? 

(3) What constitutes a note or memorandum 
in writing? 

As to what constitutes a sale of goods, many 
cases have been tried, but it may safely be said 
that the question of the distinction between 
sale, and hire or labour (which does not come 
within the section), is settled by the case of Lee 
V. Griffin (1861, 30 L.J., Q.B. 252). The action 
was brought by a dentist to recover £2\ for two 
sets of teeth made for a deceased lady of whom 
the defendant was executor. The judgment of 
Blackburn, J., contained the following— 

“ If the contract be such that it will result 
in the sale of a chattel, the proper form of 
action, if the employer refuses to accept the 
article when made, would be for non-acceptance. 
But if the work and labour be bestowed in such 
a manner as that the result would not be 
an 5 rthing which could properly be said to be the 
subject of sale, then an action for work and 
labour is the proper remedy. An attorney 
employed to draw a deed is a familiar instance 
of the latter proposition, and it would be an 
abuse of language to say that the paper or 
parchment of the deed were goods sold and 
delivered.... Here, if the teeth had been 
delivered and accepted, the contract for the 
sale of a chattel would have been complete. 
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I do not think the relative value of the labour 
and of the materials on which it is bestowed 
can in any case be the test of what is the cause 
of action; and that if Benvenuto Cellini had 
contracted to execute a work of art for another, 
much as the value of the skill might exceed that 
of the materials, the contract would have been 
nevertheless for the sale of a chattel/' 

From this, Benjamin {On Sale, 6th edition, p. 
184) says : “ From the very definition of a sale, 
the rule would seem to be at once deducible: 
that if the contract is intended to result in trans¬ 
ferring for a price from B to .4 a chattel in which 
A had no previous property, it is a contract for 
the sale of a chattel; and unless that be the 
case, there can be no sale.” There are, of course, 
occasional cases where some of the materials 
are supplied by each party for goods to be made 
therefrom. These need not be here discussed, 
but the principal case on the subject, Dixon v. 
London Small Arms Co. (1876, 1 App. Cas. 633) 
may be consulted. 

Turning to the words “ accept ” and “ receive,” 
we have to remember that the acceptance of goods 
within the meaning of this section, is not identical 
with the acceptance of goods in performance of 
the contract, as is referred to in sections 11, 
34 and 35 of the Sale of Goods Act. To make 
the contract enforceable without writing by 
acceptance as understood by this section, 
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there must be both acceptance afid receipt. 
But acceptance in the sense of rendering a 
written contract unnecessary does not necessarily 
amount to an acceptance which takes away a 
buyer’s rights to reject for breach of condition. 
Therefore, an acceptance, to satisfy the terms of 
this section, and render writing unnecessary, need 
not be such as to debar one from ultimately 
rejecting the goods. Acceptance, within the 
meaning of section 4 is merely a substitute for a 
written memorandum, to admit verbal evidence 
where a contract is not in writing : it is a pro¬ 
visional acceptance, which does not include 
ultimate rejection for breach of condition; and 
any act which is done by the buyer which recog¬ 
nizes the already formed contract is, in fact, an 
acceptance. For example, where goods were 
delivered to a buyer who drew a sample from them 
and after examination said that the goods were 
not equal to sample and he would refuse them, 
this is an acceptance within the meaning of the 
section, that is, it is an act recognizing the exist¬ 
ence of a contract, and so admits verbal evidence, 
although it contains an indication of rejection 
of the goods. Receipt by the buyer may, in 
general, be said to be effective when he has the 
physical dominion over the goods, or where, if 
this is not the case, the seller has ceased to have 
any lien on the goods. Acceptance, then, as 
outlined above, together with receipt, is an 



24 


COMMERCIAL CONTRACTS 


effective substitute for a written memorandum, 
and makes the verbal contract enforceable. 

Up till 1850 the word “acceptance” in 
section 17 of the Statute of Frauds—the equivalent 
of section 4 of the Sale of Goods Acts—was 
regarded as an acceptance in the ordinary meaning 
of accepting the goods. In that year the case 
of Morton v. Tihhett (1850, 15 Q.B. 428) was 
decided, and Lord Campbell, C.J., said— 

“ The acceptance under the Statute is 
merely instead of a memorandum; where 
there is a memorandum, the buyer may 
repudiate the goods if they do not agree with 
the sample.” He also said : ” there may be 
an acceptance and receipt within the meaning 
of the Act, without the buyer having examined 
the goods, or done anything to preclude him 
from contending that they do not correspond 
with the contract. The acceptance to let in 
parol evidence of the contract appears to 
us to be a different acceptance from that which 
affords conclusive evidence of the contract 
having been fulfilled.” 

One of the most interesting recent cases as 
indicating what can be an acceptance within the 
meaning of this section is that of Taylor v. The 
Great Eastern Railway Co. (1901, 1 K.B. 774). 

Here a firm X & Co., sold, in October, barley 
to one y, on rail at Elsenham station. X & Co. 
duly ordered the Railway Co. to transfer the 
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barley to Y, which they did by sending him an 
advice note that the barley was lying to his order, 
y attempted to resell the barley, without sampling 
or inspecting it, by issuing the original sample 
supplied to him by X Co. In November he 
became a bankrupt. The Railway Co. restored 
the barley to the sellers X & Co., and the plaintiff, 
being Y’s trustee in bankruptcy sued the Railway 
Co. for conversion of the barley. It was held in 
the Commercial Court that the attempt to resell 
was an act which recognized a pre-existing 
contract, and was therefore an acceptance within 
the section, so that the plaintiff succeeded in 
the action. 

Finally, acceptance may be constructive, such 
as when the buyer receives goods and keeps them 
for an unreasonable time (Bushell v. Wheeler, 
1844, 15 Q.B. 442). 

In regard to the definition of acceptance given 
in subsection (3) of section 4, Benjamin (On Sale, 
6th edition, p. 230) calls attention to the following 
six points to be noted in regard to this definition— 

(1) It adopts the distinction, drawn in Morton 
V. Tibhett (loc. cit.) between a provisional and a 
final acceptance. 

(2) There must be an act. 

(3) The act may be done, not only to, but 
merely in relation to, the goods. 

(4) The acceptance is not an acceptance of the 
goods, but only a recognition of the contract. 
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(5) The contract must be pre-existing. 

(6) Acceptance is a different thing from actual 
receipt. 

The last point to which special attention must 
be directed in reference to this section, is the 
written note or memorandum. The character 
of a contract, as it was at Common Law, was 
not altered by either the Statute of Frauds or 
the Sale of Goods Act. A parol or verbal 
contract was still a contract, but writing was 
necessary as evidence, before it could be enforced. 

The written memorandum, therefore, being 
independent of the contract, need not be con¬ 
temporaneous with its formation, but is good if 
it be made any time before action brought. 
The writing must be a document signed by the 
party to be charged, or, of course, his agent, and 
it must contain the essential terms of the contract. 
If the writing be on separate pieces of paper, so 
long as they can properly be read together and one 
is signed, the whole of the documents may be 
taken as the memorandum in writing. But 
unless the documents in such a case can be read 
together, verbal evidence will not, as a rule, be 
admitted to connect them. Exceptions to this 
are where a custom of the trade, etc., exists 
which would naturally connect them, as is the 
case in bought and sold notes, or where there is 
a latent ambiguity which verbal evidence /will 
explain, or where a letter does not contain the 
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name of the addressee and verbal evidence is 
given to connect the letter with an addressed 
envelope. It is true that the only signature 
necessary is that of the party to be charged, 
but the name of the other party, or a sufficiently 
clear description of him must appear in the 
memorandum. A rubber stamp, or initials which 
can be proved, are good as signatures. An agent 
may sign for his principal, according to the 
ordinary rules of the law of agency. A broker 
is an agent of both buyer and seller, but the 
word “broker” must be interpreted strictly, 
and not loosely as is often the case. If one sells 
for another as a broker he may not sell at a profit, 
but only on commission. If he has really sold 
as a broker, an entry in his bargain book, signed 
by him, is a memorandum which satisfies the 
statute, and is signed by (the agent of) both 
parties. The principal difficulty arising with 
regard to these written contracts is the admissi¬ 
bility of verbal evidence on various matters, 
and the effect of verbal agreements as to variation 
in terms or methods of carrying out the contract. 
This will be considered in the next chapter. 
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VERBAL EVIDENCE AND VERBAL AGREEMENTS 
IN RELATION TO WRITTEN CONTRACTS 

It is practically an inflexible rule at Common Law 
that where two parties have completely reduced 
the terms of a contract to writing, they may not 
be heard to say that they intended to agree to 
something different from what is contained in 
the writing. Parol evidence will be admitted 
to prove a mistake in the intention of both 
parties, that is, a mistake common to both parties, 
when the contract may be rectified, but apart 
from this parol evidence is not admissible to 
vary the terms of a written contract. 

Parol evidence is admissible, of course, to 
show that the writing is not the true contract 
at all. Benjamin (6th edition, p. 267) quoting 
Stephen’s Digest, says— 

“Parol evidence is admissible in order to 
show fraud, intimidation, illegality, want of 
due execution, want of capacity in any con¬ 
tracting party, the fact that it is wrongly dated, 
want or failure of consideration, or mistake in 
fact or law, or any other matter, which, if 
proved, would produce any effect upon the 
validity of any document, or of any part 
of it, or which would entitle any person 
28 
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to any judgment, decree, or order relating 

thereto.” 

Parol evidence in such cases is not antagonistic 
to the rule expressed above, as it is, to all intents 
and purposes, evidence to show that no real 
contract exists. 

Cases exist where parol evidence is admissible to 
explain terms of a contract where any ambiguity 
exists, or to prove customs or usages of particular 
trades. Where a particular custom exists which 
would naturally be attached to the agreement in 
writing, but which has not been itself reduced to 
writing, parol evidence of such custom is ad¬ 
missible, and the custom in question will be 
enforced as part of the contract. Trade terms 
in a contract may be explained by parol evidence. 
But in all these cases no parol evidence which 
is inconsistent with the written terms of the 
contract is admissible. But the fact that seeking 
to incorporate a trade custom into the contract 
alters the natural meaning of the actual words 
of the contract will not render the verbal evidence 
inadmissible, so long as the trade custom is 
clearly and definitely proved. 

As an example of the explanation of terms 
upon which parol evidence may be given, the 
following may be taken as a fair example (Spicer 
V. Cooper, 1841, 1 Q.B. 424). 

“Fourteen pockets of Kent hops at 100 
shillings.” Evidence is admissible to show that, 
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according to the custom of the hop trade, this 
means, not 100 shillings per pocket, but per 
hundredweight. 

Written contracts are frequently purported 
to be altered or annulled verbally, and the 
question of the admissibility of parol evidence to 
show such alteration or annulment is constantly 
occurring in reference to commercial contracts. 

The following statements and cases may be 
taken as representing the law on this matter. 

(1) A contract which must be, and is in fact, 
in writing may be rescinded verbally {Goss v. 
Nugent, 1833, 5 B. & Ad., pp. 65, 66). 

(2) If a postponement of delivery or acceptance 
is agreed upon by the parties, before the time, for 
the execution of the contract has expired, such 
agreement is a mere voluntary and revocable 
forbearance, and need not be in writing, although 
the original contract has been, and must have 
been, in writing. 

In Ogle V. Vane { 1868, L.R. 3 Q.B. 272), there 
was a contract for the sale of iron by the defendant 
to the plaintiff to be delivered by July, 1865. 
No iron was delivered by that date. After verbal 
negotiations between the parties, the plaintiff 
finally bought in the market against the defend¬ 
ant in February, 1866. The market had risen 
and the plaintiff claimed damages based on the 
difference between the contract price and the 
market price in February, 1866. The defendant 
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claimed that the damages should be assessed on 
the basis of the market price in July, 1865, the 
date of the proper termination of the written 
contract. It was held that the plaintiff delayed 
going into the market to buy, at the defendant’s 
request, and there was no new contract (which 
would have to be in writing) but merely a 
voluntary forbearance by the plaintiff at the 
request of the defendant, so that no writing 
was necessary, and the defendant had to pay 
damages assessed on the market price in February, 
1866. This was, of course, before the Sale of 
Goods Act, but so far as this point is concerned 
the 17th section of the Statute of Frauds is 
identical with section 4 of the Sale of Goods Act, 
and the decision is still good law. 

Although such a forbearance is revocable, the 
revocation must apparently be with reasonable 
notice. On this point see p. 40, where in Hartley 
V. Hymans (1920, Com. Cas. 25, 365) it was 
held that the revocation must not be peremptory 
or abrupt. In this case the extension of time 
was in writing, but no difference in principle 
between extension by words and by writing exists 
in regard to this point, so that Hartley v. Hymans 
would appear to govern the question of reasonable 
revocation in both cases. 

(3) The acceptance of a substituted method of 
performance is not a variation of the contract, 
and a verbal agreement as to such substituted 
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method is binding. In the case of Leather Cloth 
Co. V. Hieronimus (1875, L.R., 10 Q.B. 140) 
the written contract provided that the plaintiffs, 
the sellers, should send the .goods to Ostend. 
They then changed the place of destination to 
Rotterdam. The judge left it to the jury to 
say whether, from the silence and subsequent 
conduct of the defendant, there had been an 
assent by him to change the place of delivery 
from Ostend to Rotterdam. The jury found that 
there was such an assent and judgment was 
entered for the plaintiffs. The verdict was 
upheld on appeal, and Blackburn, J., said— 

“ I cannot see why the assent to a substituted 
mode of performing one of the terms of the 
contract need be in wiiting and may not be by 
parol, though the original contract must have 
been in writing.” 

In reference to this case, McCardie, J., in his 
judgment in Hartley v. Hymans (1920, Com. Cas. 
25, 382) is not able to reconcile this case with 
some others, regarding it as “a clear case of 
waiver by conduct.” Apparently the juristic 
basis of the question is whether, as a fact, 
the alternative amounts to a mere substituted 
method of performing the essential terms of a 
contract in a non-essentially different manner, 
or whether it amounts to an essential variation 
in some term of the contract. 

(4) Where there is a variation in the terms of 
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a written contract which amounts in law to the 
formation of a new contract, it must be in writing, 
a verbal variation being ineffective. 

If default has been made in either delivery or 
acceptance by the date for the expiry of the 
contract, a verbal agreement between the parties, 
made after the expiry of the contract time, is not 
a mere forbearance, but constitutes a fresh con¬ 
tract, and cannot be sued upon as it is not in 
writing; nor can the original contract be sued 
upon as the parties have, by implication, 
rescinded it. 

The following three cases will best illustrate 
the point in question. In Hickman v. Haynes 
(1875, L.R. 10, C.P. 598) the plaintiff sold to 
the defendants 100 tons of pig-iron for monthly 
deliveries over March-June, 1873. Seventy-five 
tons were actually delivered during March, 
April and May. Early in June the defendants 
verbally requested the plaintiff to postpone the 
last delivery. The plaintiffs consented. In 
August the plaintiff tendered the balance of the 
goods, which tender was refused by the defend¬ 
ants. The defendants pleaded that there was 
a new contract, which, being verbal, and not 
in writing could not be relied upon by the 
plaintiff. 

The Court held that there was a mere voluntary 
forbearance on the part of the plaintiff, no new 
contract existed, and the plaintiff could rely 
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on the original contract, which still existed. 
In this case the extension of time was by verbal 
agreement, actually made during the existence 
of the original contract. 

In Plevins v. Downing (1876, 1 C.P.D. 220) the 
verbal extension of time was agreed upon, after 
the contract time had expired, so that a new 
contract was made. The effect of this case on 
extension of time is best shown in the judgment 
of McCardie, J., in the case of Hartley Hy^nans. 
{loc. cit), in which the following passage occurs. 

“ Now the case of Plevins v. Downing seems 
to be the root decision on the matter, and I 
desire to state my view as to the effect of that 
decision. There the basic facts were that the 
plaintiffs sold some iron for delivery in July, 
1874, under a written contract. The value of 
the iron was over ;tl0, and the contract there¬ 
fore was required to be evidenced by writing. 
The plaintiffs failed to deliver the iron in July, 
and were therefore in default. In October, 
1874, the defendants met the plaintiffs’ mana¬ 
ger, and said ‘ You have not sent any [iron] 
pigs lately.’ To which the plaintiffs’ manager 
replied ; ‘ I will send you a boat [of them] this 
week.' Thereupon the plaintiffs forwarded 
25 tons, which the defendants refused to accept. 
There the arrangements made after the contract 
period were purely verbal. The plaintiffs 
sued for damages for non-acceptance. They 
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failed in the action (as I read the decision of 
Brett, Grove and Denman, JJ.) for two reasons, 
namely: (1) because they were not able to show 
that they were ready and willing to fulfil the 
original contract, and (2) because the incident 
of October consisted of a verbal conversation 
only. In the judgment of the Court there 
is this passage: ‘ Inasmuch as the plaintiffs 
cannot rely upon their readiness and willingness 
to deliver according to the terms of the original 
contract, because they were not so ready and 
willing, they are logically driven to rely upon 
the subsequent request of the defendants 
either as a proposed alteration of a term of 
the original contract, or as the request upon 
which to hang a new contract to accept. 
But as the request was merely verbal, the under- 
taking sought to be founded on it cannot be 
enforced.’ It will be observed that the Court 
did not hold that the request could not (apart 
from the Statute of Frauds) be a proposed 
alteration of a term of the original contract, 
or that it could not be a footing on which to 
hang a new contract to accept. The decision 
on this point rested on the ground that the 
request was verbal.” 

The effect of this case is stated by Benjamin 
(6th edition, p. 792) as follows— 

“ Held, that the plaintiffs could not sue on 
the original contract, being unable to prove that 
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they were ready and willing to deliver the 
25 tons at the end of July, and had only with¬ 
held delivery at the defendant’s request, neither 
could they rely upon the defendant’s request 
to deliver in October, as that would have 
constituted a new contract- which was by 
parol only.” 

These two cases clearly distinguish between 
extension of time as a mere forbearance, and as 
constituting a new contract. In the former case, 
the extension of time has been agreed upon 
before the original contract time has expired, 
and such extension is a mere forbearance which 
need not be in wTiting; in the latter case, the 
extension of time is agreed upon after the expiry 
of the original contract time and the default of 
one of the parties, and constitutes a fresh contract, 
cancelling the former contract, and being itself 
non-enforceable because it is not in writing. 

In Morris v. Barron & Co, (1918, A,C. 1) a 
written contract was entered into between the 
parties for the sale of serge cloth. The contract 
was dated September, 1916; in April, 1917, fresh 
terms were arranged by the parties, which were 
not signed by the party to be charged. It was 
held that the original contract was cancelled by 
implication, and the new contract could not be 
sued upon as it was not signed by the party to be 
charged. 
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CONDITIONS, WARRANTIES, AND SAMPLES 

The differentiation between mere representations, 
conditions and warranties is generally a matter 
of construction of a contract, and to that extent 
a matter of law. But in order properly to con¬ 
strue a contract, matters of fact must often be 
decided, so that it is often a matter of difficulty 
to say whether a given term in the contract is 
a condition or a warranty. The difference 
between the two is of the greatest importance, 
as will be seen later. The guiding principle 
in the matter is to examine the contract and its 
surrounding circumstances to see whether the 
intention of the parties will best be carried out 
by regarding the terms of the contract as a 
condition or a warranty. 

The following classification of representations 
is given by Chalmers (Sale of Goods Act, 8th 
edition, p. 35)— 

(1) The representation may be a mere expres¬ 
sion of opinion or mere commendation by the 
seller of his wares. It is then inoperative for 
simplex commendatio non ohligat. 

(2) The representation may amount to a 
warranty. 

(3) The representation may constitute part of 
the description of the thing sold, or be an essential 

» 37 
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term of the contract. It is then a condition 
going to the root of the contract. 

(4) The representation may be false and 
fraudulent. In that case, even if it only goes 
to part of the consideration, the contract may be 
avoided according to the rule Fraus omnia vitiat, 
and the person who makes it may be liable to 
exemplary damages—in some cases even where the 
party damnified was not a party to the contract. 

(5) The representation may create an estoppel. 

A condition may, for general purposes, be 

regarded as a term of the contract, the breach 
of which entitles (in general) the buyer to reject 
the goods, whilst a warranty is a collateral 
or independent agreement in the contract, the 
breach of which does not entitle the buyer to 
reject the goods, but only entitles him to damages. 
It should be remembered, however, that a breach 
of warranty may give rise to damages even as 
far as the extinction of the price, so that the buyer 
may be in quite as good a position as he would be 
if he could reject. 

The section of the Sale of Goods Act dealing 
with stipulations as to time is the following— 

§ 10. (1) Stipulations AS TO Time. Unless a differ¬ 
ent intention appears from the terms of the contract, 
stipulations as to time of payment are not to be 
deemed of the essence of a contract of sale. Whether 
any other stipulation as to time is of the essence of the 
contract or not depends on the terms of the contract. 

(2) In a contract of sale " month " means primA 
facie calendar month. 
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In commercial contracts, time of performance 
is usually of the essence of the contract, and 
stipulations regarding it are conditions precedent, 
the breach of which entitles one to rescind the 
contract. The language and the circumstances 
of the contract must be examined and the apparent 
intention of the parties will decide whether this 
is so or not. 

It is, of course, a very common thing for the 
time for the performance of a contract to be 
postponed at the request of one party, and by the 
consent of the other party. Such consent may be 
actual or may be implied by conduct. Sometimes 
the time is postponed to a definite date, sometimes 
the time is set at large. It is in cases of this kind 
that, where there has been a breach of contract, 
arbitrators find it very difficult to decide upon 
what date the breach took place, and many 
difficulties would be avoided if the contracting 
parties would make it quite clear as to when they 
absolutely refuse to perform their part of the 
contract. In many cases the correspondence 
reveals a long series of grumblings and threats, 
which sometimes “ crystallize " in repudiation. 
Often, however, such “ crystallization" does 
not take place, but the repudiation is in such an 
amorphous form, that it is very difficult to fix 
any definite date of breach. 

It will be remembered that it was pointed out 
in the last chapter that such postponements of 
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time either amount to a contract, when it will 
have to be reduced to writing if it is within 
section 4 of the Act, or it may be a mere for¬ 
bearance, when either party may rely on his 
rights under the original contract. 

The setting of the time at large in writing may 
best be illustrated by the case of Hartley v. 
Hymans (1920, Com. Cas. 25, 365), in which 
McCardie, J., gave a most lucid and valuable 
exposition of previous decisions on the matter. 
In this case the plaintiff, in a written contract 
agreed to sell to the defendant, who agreed to 
purchase, 11,0001b. of cotton yarn. Delivery 
was to commence in September and proceed at 
the rate of 1,1001b. per week, and delivery was 
to be completed by 15th November, 1918. Only 
one delivery of 550 lb. was made before the expiry 
of the contract period. After the expiry of this 
period, various deliveries were made at the 
defendant’s request, such request being in writing. 
The plaintiff had still some yam to deliver, when 
on 13th March, 1919, the defendant suddenly 
and peremptorily refused to accept any more 
yam and declared that the contract was cancelled. 
On 1st March, 4th March, 8th March, and 10th 
March, the defendant wrote pressing for delivery, 
on the last date writing as follows: “ Further 
to my letter of the 8th March, please mark 
outside the packages the following quality mark, 
‘J.C./ and oblige.” Then, after the plaintiff 
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acknowledged this letter and informed the defend¬ 
ant that he was following the instructions and 
was “pushing the mill as much as I can for 
further deliveries,” the defendant suddenly 
repudiated the contract on 13th March. 

The plaintiff sued for damages. It was proved 
that the default in delivery was due to no fault 
of the plaintiff, but to the difficulties of the 
times which affected the sub-contractors from 
whom he had purchased, and was largely due to 
the operations of the Cotton Control Board. 

After an exhaustive review of the Authorities, 
the judgment proceeds as follows— 

“Now upon this unhappy confusion of 
authority and this embarrassing ambiguity 
of principle, what are the conclusions at which 
I should arrive in the present case, where the 
contract was one within section 4 of the Sale 
of Goods Act, 1893 In my view the facts 
and documents here clearly call for one or more 
juristic basis upon which to support the 
plaintiff’s claim. I shall hold, first; That 
here the defendant waived his right to insist 
that the contract period terminated on 15th 
November, 1918. The waiver is evidenced 
by writing, and I rule that it binds the defend¬ 
ant, even though it took place after 15th 
November, 1918.^ Waiver is not a cause of 


* Compare Hickman v. Haynes, p. 33. and Plevins v. 
Downing, p. 34. 
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action, but a man may be debarred by the 
doctrine of waiver from asserting that an 
original condition precedent is still operative 
and binding. In view, moreover, of the fact 
that the plaintiff acted (at great expense to 
Himself) upon the footing that the waiver 
had taken place, it would, I conceive, be 
wrong to allow the defendant to insist on the 
terms of the original contract as to time. 

“ Secondly, I hold that (in so far as estoppel 
differs from waiver) the defendant is estopped 
from saying that the period for delivery 
expired on 15th November, 1918, or from 
asserting that the contract ceased to be valid 
on that date. Inasmuch as the defendant 
led the plaintiff to believe by letters as well as 
by conduct that the contract was still sub¬ 
sisting, and inasmuch as the plaintiff acted on 
that belief at serious expense to himself, it 
would be unjust to allow the defendant to 
assert that the delivery period ended on 15th 
November, 1918. I shall apply to this case 
the principle asserted by the Court of Appeal 
in the case of Bentsen v. Taylor (1893, 2 Q.B. 
274 at p. 283) and approved by the Court of 
Appeal in the case of Panoutsos v. Raymond 
Hadley Corporation (1917, 22 Com. Cas. 308). 

“ Thirdly, I hold that upon the letters passing 
between the parties, I can and ought to imply 
a new agreement that the contract period should 
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be extended beyond 15th November, 1918— 
that is, until the defendant had given a notice 
to the plaintiff requiring delivery within a 
reasonable period. I imply such an agreement. 
In so holding, I consider that I am acting not 
only in consonance with Plevins v. Downing 
(loc. cit.), but also in accord with the already 
cited words of Bailhache, J., in the case of 
Dudley Clarke v. Cooper, Ewing & Co. (an un¬ 
reported case) and with the principle of the case 
of Panoutsos v. Raymond Hadley Corporation 
(loc. cit.). I do not doubt that the defendant 
would have been entitled in March, 1919, to 
give a notice fixing a reasonable time in which 
the plaintiff was required to supply the un¬ 
delivered balance of the contract goods. This 
point was also dealt with by Bailhache, J., in 
the unreported case of Dudley Clarke v. Cooper, 
Ewing & Co., where he said: ‘It is quite 
open to a buyer to say, where deliveries are 
late and he has been extending the time, that 
he will not take further deliveries unless they 
are made within some reasonable time which 
he is entitled to designate.* The principle 
is one which is further illustrated by the cases 
cited in Leake on Contracts, 6th edition, at 
page 617 ; and it accords with the ratio of the 
decision in Jones v. Gibbons {1853, 8 Ex. 920). 
The defendant here gave no such notice. He 
cancelled peremptorily and abruptly. But for 
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the fact that the defendant’s repudiation was 
absolute as to all undelivered goods, a difficult 
question would have arisen as to the proper 
period or periods for delivery which could have 
been fixed by the defendant in March, 1919. 
But inasmuch as he absolutely refused on 
that day to take any further goods at any time, 
the point is covered by the decision of the 
Exchequer Chamber in the case of Tyers v. 
Rosedale (1875, L.R. 10 Ex. 195). Hence it 
is right to assess the damages as at March, 
1918.” 

There was judgment for the plaintiff of £563 
damages, and costs. 

§ 11. (1) When Condition to be Treated as a 
Warranty. In England or Ireland— 

(a) Where a contract of sale is subject to any 
condition to be fulfilled by the seller, the buyer 
may waive the condition, or may elect to treat the 
breach of such condition as a breach of warranty, 
and not as a ground for treirting the contract as 
repudiated. 

{b) Whether a stipulation in a contract of sale 
is a condition, the breach of which may give rise 
to a right to treat the contract as repudiated, or a 
warranty, the breach of which may give rise to a 
claim for damages, but not to a right to reject the 
goods and treat the contract as repudiated, depends 
in each case on the construction of the contract. 

A stipulation may be a condition, though called a 
warranty in the contract. 

(c) Where a contract of sale is not severable and 
the buyer has accepted the goods, or part thereof, 
or where the contract is for specific goods, the 
property in which has passed to the buyer, the 
I^each of any condition to be fulfilled by the seller 
can only be treated as a breach of warranty, and 
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not as a ground for rejecting the goods and treating 
the contract as repudiated, unless there be a term 
of the contract, express or implied, to that effect. 

(2) In Scotland, failure by the seller to perform any 
material part of a contract of sale is a breach of 
contract, which entitles the buyer either within a 
reasonable time after delivery to reject the goods and 
treat the contract as repudiated, or to retain the goods 
and treat the failure to perform such material part 
as a breach which may give rise to a claim for 
compensation or damages. 

(3) Nothing in this section shall affect the case of 
any condition or warranty, fulfilment of which is 
excused by law by reason of impossibility or otherwise. 

This section speaks for itself, but a few 
comments are necessary. 

If there is a condition precedent for one party 
to perform, the other party need not perform his 
part of the contract until the condition has been 
satisfied. But if the condition has been sub¬ 
stantially, but not entirely, satisfied, and the 
other party has accepted the benefits thereof, 
the remainder of the condition must now be 
treated as a warranty, giving rise only to a claim 
for damages. What is a “substantial” part 
of the satisfaction is a question of circumstances. 
The section (1) (c) uses the words “ has accepted 
the goods, or part thereof.” 

Conduct amounting to absolute repudiation 
of a contract amounts to the waiving of all 
conditions precedent to be fulfilled by the other 
party. That is, a positive refusal to perform your 
part of a contract releases me from performing 
my part. If a buyer informs you that he will 
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absolutely refuse to take up and pay for the 
documents in a C.I.F. contract, the seller need not 
go through the farce of putting the goods on board, 
insuring them and tendering the documents to 
the buyer ; lex neminem ad vana cogit. 

Clause (c) of subsection (1) is of considerable 
importance, as it clearly indicates where an 
original right to reject becomes reduced to a 
right to damages. 

Where a contract is clearly severable and 
delivery is to be by instalments, the decisions 
as to the effect of a breach of contract in regard 
to one of the deliveries on the remainder of the 
deliveries are conflicting, and the following 
cases may be consulted: Sunpson v. Crippin 
(1872, LR. 8 Q.B. 14); Honck v. Muller (1881, 

7 Q,B.D. 92), and Hoare v. Rennie (1859, 29 
L.J, Ex. 73). On this point Benjamin (On 
Sale, 6th edition, p. 833) says: “ In this re¬ 
markable conflict of opinion it is impossible to 
speak with any certainty with regard to the 
relative authority of the preceding three cases, 
but there seems to be some justification for the 
view that a substantial breach of contract at 
the outset of performance may afford a ground 
for repudiation by the other party," 

Where a contract contains a term that each 
instalment is to be considered a separate contract, 
and payment is to be made against each instal¬ 
ment, the seller may recover the price on delivery 
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of an instalment. But where there is a term only 
providing for delivery by instalments, but no 
provision is made for separate payment for the 
instalments, then the seller is liable if he fail 
to make up the full quantity, and cannot recover 
any part of the price {Waddington v. Oliver^ 
1805, 9 R,R. 614), unless the buyer elects to 
keep the instalment at the contract price. 

“ Specific goods ” are defined in section 62 
dealing with the Interpretation of Terms, as 
“ goods identified and agreed upon at the time 
a contract of sale is made." As to whether the 
property in specific goods has passed or not, so 
as to bring them within this section, reference 
must be made to section 17, which states that 
" where there is a contract for the sale of specific 
or ascertained goods the property in them is 
transferred to the buyer at such time as the 
parties to the contract intended it to be trans¬ 
ferred. For the purpose of ascertaining the in¬ 
tention of the parties regard shall be had to the 
terms of the contract, the conduct of the parties, 
and the circumstances of the case." 

Where the goods are not specific or ascertained, 
the test of right to reject or not for breach of a 
condition is the non-acceptance or acceptance of 
the goods or part thereof. If the buyer has 
accepted within the meaning of section 35 of the 
Act, he may no longer reject, but must be content 
with damages. Under section 35 “^he buyer is 
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deemed to have accepted the goods when he 
intimates to the seller that he has accepted them, 
or when the goods have been delivered to him, 
and he does any act in relation to them which 
is inconsistent with the ownership of the seller, 
or when, after the lapse of a reasonable time, he 
retains the goods without intimating to the seller 
that he has rejected them.” Acceptance under 
sections 11 and 35 has nothing to do with accept¬ 
ance within the meaning of section 4, which has 
already been discussed. A buyer may well have 
a right to rej ect the goods after he has “ accepted ” 
them within the meaning of section 4. 

§ 12. Implied Undertaking as to Title, etc. In a 
contract of sale, unless the circumstances of the contract 
are such as to show a different intention, there is— 

(1) An implied condition on the part of the seller 
that, in the case of a sale, he has a right to frell the 
goods, and that, in the case of an agreement to sell, 
he will have a right to sell the goods at the time when 
the property is to pass. 

(2) An implied warranty that the buyer shall have 
and enjoy quiet possession of the goods. 

(3) An implied warranty that the goods shall be 
free from any charge or incumbrance in favour of any 
third party, not declared or known to the buyer before 
or at the time when the contract is made. 

§ 13. Sale by Description. Where there is a 
contract for the sale of goods by description, tliere is an 
implied condition that the goods shall correspond with 
the description ; and if the sale be by sample, as well as 
by description, it is not suflicient that the bulk of the 
goods corresponds with the sample if the goods do not 
also correspond with the description. 

There is not the slightest doubt that if the sale 
is that of an article by description, it is a condition 
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precedent to the purchaser’s liability to pay the 
price that the goods should correspond with 
that description, and if they do not correspond 
with that description, there is a breach of con¬ 
dition which entitles the buyer to reject (subject, 
of course, to the terms of section 11). To indicate 
the clear meaning and force of this section the 
following cases may be examined. 

In Nicholv. Godts (1854,10 Ex. 191) the contract 
was for “ refined rape oil, warranted only equal 
to samples.” The oil actually delivered was 
adulterated, but corresponded with the samples. 
It was held that this was a sale by description of 
rape oil, and the goods delivered were npt of 
contract description. The sample does not relieve 
the description, but, if it be of a particularly good 
quality, it will burden the description, and the 
goods delivered must correspond with description 
and sample. This case was, of course, before 
1893, and the decision is clearly embodied in 
the section. 

In JosUngv. Kingsford{\^^, 13 C.B. [N.S.] 447) 
the contract was for the sale of oxalic acid, the 
seller declining to warrant the quality. It was 
found that the oxalic acid was adulterated with 
magnesium sulphate (Epsom Salts). It was held 
that the goods did not correspond with the 
description, and the plaintiff succeeded. 

The best modem exposition of the function of 
a sample is to be found in the judgment of Lord 
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Macnaghten in the case of Drummond v. Van 
Ingen (1887, 12 App. Cas. 284). It had been 
argued that the goods delivered corresponded 
with the sample, and that this correspond¬ 
ence excluded any implied warranty. Lord 
Macnaghten said— 

“Does this exact correspondence, when it 
is found to involve an unforeseen and unsus¬ 
pected defect, relieve the seller from his 
obligation to supply goods fit for the purpose 
for which they were intended? After all, 
the office of a sample is to present to the eye 
the real meaning and intention of the parties 
with regard to the subject-matter of the con¬ 
tract, which, owing to the imperfection of 
language, it may be difficult or impossible to 
express in words. The sample speaks for 
itself. But it cannot be treated as saying 
more than such a sample would tell a merchant 
of the class to which the buyer belongs, using 
due care and diligence, and appealing to it, 
in the ordinary way and with the knowledge 
possessed by that class of merchants at the 
time. No doubt the sample might be made 
to say a great deal more. Pulled to pieces 
and examined by unusual tests, which curiosity 
or suspicion might suggest, it would doubtless 
reveal every secret of its construction. But 
that is not the way in which business is done 
in this country.” 
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It cannot be too strongly^insisted that, in 
general, the word “ pure,” in a contract for the 
sale of goods, is merely a redundant expression. 

Liability to supply “ olive oil ” is identical 
with the liability to supply “pure olive oil.” 
If olive oil is not pure it is not olive oil, and the 
goods do not answer the description “ olive oil.” 
It is only in cases where there are well-recognized 
grades of a substance that the word “ pure ” 
has any significance legally. “ Chemically pure 
sulphate of soda ” means sulphate of soda con¬ 
taining practically 100 per cent, of the chemical 
body, sodium sulphate; H)ut as there are many 
grades of this substance, such as that containing 
99 per cent., or 95 per cent, of sulphate of soda, 
the expression “ sulphate of soda ” or “ com¬ 
mercial sulphate of soda ” must be interpreted 
in accordance with recognized trade descriptions. 

§ 14. Implied Conditions as to Quality or Fitness. 
Subject to the provisions of this Act and of any statute 
in that behalf, there is no implied warranty or condition 
as to the quality or fitness for any particular purpose of 
goods supplied under a contract of sale,except as follows— 

(1) Where the buyer, expressly or by implication, 
makes known to the seller the particular purpose for 
which the goods are required, so as to show that the 
buyer relies on the seller’s skill or judgment, and the 
goods are of a description which it is in the course of 
the seller’s business to supply (whether he be the 
manufacturer or not), there is an implied condition 
that the goods shall be reasonably fit for such purpose, 
provided that in the case of a contract for the sale 
of a specified article under its patent or other trade 
name, there is no implied condition as to its fitness 
for any particular purpose. 
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(2) Where goods axe bought by description from 
a seller who deals in goods of that description (whether 
he be the manufacturer or not) there is an implied 
condition that the goods shall be of merchantable 
quality; provided that, if the buyer has examined 
the goods, there shall be no implied condition as 
regards defects which such examination ought to have 
revealed. 

(3) An implied warranty or condition as to quality 
or fitness for a particular purpose may be annexed by 
the usage of trade. 

(4) An express warranty or condition does not 
negative a warranty or condition implied by this Act, 
unless inconsistent therewith. 

The most interesting point raised in this section 
is that of merchantable quality. There was 
always a common law rule as to merchantable 
quality. This was expressed very clearly in 
Lord Ellenborough’s judgment in Gardiner v. 
Grey (1815, 16 R.R. 764)- 

“ Where there is no opportunity to inspect 
the commodity, the maxim of caveat emptor 
does not apply. He cannot, without a war¬ 
ranty, insist that it shall be of any particular 
quality or fineness, but the intention of both 
parties must be taken to be that it shall be 
saleable in the market under the denomination 
mentioned in the contract between them. The 
purchaser cannot be supposed to buy goods to 
lay them on a dunghill.” 

Under subsection (2) of this section, when 
goods have been bought by description from a 
seller who deals in goods of that description, 
there is an implied condition that the goods shall 
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be of merchantable quality. This condition 
ceases to exist if the buyer has, in fact, examined 
the goods, so far as any defects which such exam¬ 
ination ought to have revealed. It is not suffi¬ 
cient that the buyer could have examined them, 
but that he actually did examine them. And the 
implied condition will still remain for such defects 
as the examination would not have revealed, 
which are latent defects. For example, if goods 
are adulterated in such a manner that only a 
chemical analysis will reveal the adulteration, a 
visual examination by the buyer will not negative 
the implied condition. But where the buyer 
examines the goods in a casual manner, when 
he had an opportunity of carefully examining 
them, the case is different. 

In Thornett & Fehr v. Beers & Sons (1919, 1 
K.B. 486), the defendants purchased glue from 
the plaintiffs. Before the contract was entered 
into they had every opportunity of inspecting 
the goods at the plaintiff’s warehouse. Being 
in a hurry, they only inspected the outside of the 
packages, and did not have them opened. It 
was held that no implied condition of merchant¬ 
able quality existed, as the plaintiffs had purchased 
the glue, had inspected the same, and the price 
having been low, they had willingly taken the risk 
of the condition of the contents of the packages. 

The word “ quality ” is explained, or amplified, 
in section 62 of the Act, where it is stated that 
5H>88«) 
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“ quality of goods includes their state or 
condition. And if goods, such as wine or oil 
be packed in receptacles which prevent them from 
being merchantable, they may be rejected in 
spite of the quality of the goods contained in 
the receptacles (Gower v. Van Dedalzen, 1837, 
6 LJ.C.P. 198; and Makin v. London Rice 
Milk. 1869, 20 LT. 705). 

It should be noted that, to sustain the implied 
condition of merchantable quality, the seller 
must be a dealer in goods of the description 
sold. If a person happen to sell goods which are 
not of the description of those in which he deals, 
he obviously cannot be expected to know much 
about them, and there is no such implied 
condition. 

The most recent case dealing with an implied 
condition that the goods shall be reason¬ 
ably fit foi the purpose for which they are 
supplied, under subsection (1) of section 14, is 
that of Geddling v. Marsh (1920, L.R. 1 K.B. 668). 
Here the plaintiff was a retailer of mineral waters, 
which she purchased from the defendant manu¬ 
facturers. The latter charged three shillings a 
dozen for the mineral waters, and a shilling a 
dozen in respect of the bottles, which was refunded 
on the return of the bottles. The claim was for 
personal injuries sustained by the bursting of one 
of the bottles. It was found that the plaintifi 
had made known to the defendant the purpose 
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for which she required the goods, so as to show 
that she relied on his skill and judgment. It 
was held that even if the bottles were not sold, but 
only let on hire to the plaintiff they were still 
“ supplied under a contract of sale ” within 
section 14, and that there was an implied condition 
that they, as well as their contents, should be 
reasonably fit for the purpose for which they were 
required, and the plaintiff was awarded ;fl00 
damages. 

Implied conditions and warranties may, of 
course, apart from those dealt with specifically 
in the section, be varied by trade usage. But 
although a trade usage may control the per¬ 
formance of the contract it cannot change its 
intrinsic character. And section 55 allows custom 
to negative rights or duties which might be 
implied by law in a contract. The section reads 
as follows— 

§ 55. Exclusion of Implied Terms and Conditions. 
Where any right, duty, or liability would arise under a 
contract of sale, by implication of law, it may be negatived 
or varied by express agreement, or by the course of 
dealing between the parties, or by usage, if the usage 
be such as to bind both parties to the contract. 

It is well settled that when one party to a 
contract relies on, and gives evidence of custom 
or usage, the other party may prove its non¬ 
existence, its illegality, its unreasonableness, or 
that it was not in fact part of the agreement 
between the parties. 
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In Hutton v. Warren (1836, \ M. & W. 466) 
Lord Wensleydale said— 

“ In commercial transactions extrinsic evid¬ 
ence of custom and usage is admissible to 
annex incidents to written contracts in matters 
with respect to which they are silent... and 
this has been done upon the principle of pre¬ 
sumption that, in such transactions, the parties 
did not mean to express in writing the whole 
of the contract by which they intended to be 
bound, but to contract with reference to those 
known usages.” 

A recent case dealing with implied terms is 
that of the Comptoir Commercial Anversois v. 
Power, Son & Company (1920, L,R. 1 K.B, 868). 
This was an Appeal Court case sustaining the 
judgment of Bailhache, J., on an award from 
arbitrators in the form of a special case. As 
it covers ground of very considerable importance 
it is here dealt with at some length. 

The plaintiffs in New York sold, in 1914, wheat 
to the defendants in Antwerp, at a price free 
on board, to include freight and insurance to 
be paid for in cash on presentation of bills of 
lading and/or delivery order. The sellers were 
to provide marine policies of insurance, and the 
following clauses existed: “ In the event of war, 
should sellers not have received from buyers 
approved English and/or American policies... 
for approximate invoice amount covering war 
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risk three days prior to shipment, sellers shall 
have the right, if they think fit, and are able, 
to cover war risk for account and risk of buyers. 
In case of prohibition of export, force majeure, 
blockade, or hostilities preventing shipment, this 
contract or any unfulfilled part thereof shall be 
at an end.” 

The sellers, in due course, cabled the buyers 
that they could not effect war risk insurance, 
and therefore could not sell the drafts, and asked 
buyers to arrange for payment in New York. 
This the buyers refused to do, and the sellers 
cancelled the contract. The buyers claimed 
damages. The sellers’ claim to cancel rested on 
the fact that they could not sell in America 
exchange on Rotterdam or Antwerp, where 
payment was, under the contracts, to be made. 
The arbitrators found that the business of ex¬ 
porting grain from the United States to Europe 
was based upon the sale of exchange in America, 
and that it had long been a well-recognized usage 
or custom for exporters of grain to sell or negotiate 
the exchange with an exchange buyer in America, 
and that it was an implied term and/or condition 
of the contracts that the sellers should at all 
material times be able to sell or negotiate the 
exchange, and that the buyers were aware of this 
usage or custom at the time when the contracts were 
entered into. In his judgment, Bailhache, J., said— 

“The findings (of the arbitrators) with 
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which I am concerned are those relating to the 
sale of exchange, and they are (1) that it was 
an implied term of the contracts that the 
sellers should at all material times be able to 
sell or negotiate the exchange upon the ground 
that the business of exporting grain from 
America to Europe is based upon the sale of 
exchange in America; that it was a well- 
recognized custom for shippers of grain so to 
do; and that unless the sale of exchange was 
possible, the contracts in question could not be 
carried out, and the buyers knew of the 
custom : (2) that the inability to sell exchange 
was due to the impossibility of effecting war 
risks insurance: (3) that the commercial 

purpose of the adventure, so far as the sellers 
were concerned, became frustrated by the 
impossibility of selling exchange: (4) that 
such impossibility was caused by hostilities; 
and (5) that sliipment was prevented by 
hostilities within the meaning of the prohibition 
clause in the contract.” 

It was held by Bailhache, J., and by all the 
members of the Court of Appeal that there was 
no such implied term in the contract. This was 
an arrangement for the convenience of the sellers 
to finance their transactions and was no concern 
of the buyers. In the language of Bailhache, J.— 

“ The implied term must be ‘ In the event 
of the impossibility of selling exchange due to 
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hostilities, the contract is at an end.’ The 
buyer, to whom the sale of exchange is a 
matter of complete indifference, would say 
in such a case: ‘ I decline to take delivery. 
You, the seller, cannot sell exchange, and 
although you may tender me the documents 
through your own banker, or even send them 
to me direct, I will have none of them.' Apart 
from what seems to me the business absurdity 
of such a position, I much doubt whether the 
seller would accept a clause which put him, 
in such an event, at the buyer’s mercy. I 
do not believe a seller of wheat, presumably 
able to finance his own shipments, would agree 
to have all his contracts thrown on his hands 
by the outbreak of war, unless he could procure 
war risks insurance and so sell exchange.” 

§ 15. (1) A contract of sale is a contract of sale by 
sample where there is a term in the contract, express 
or implied, to that effect. 

(2) In the case of a contract for sale by sample— 
(a) There is an implied condition that the bulk 
shall correspond with the sample in quality: 

{b) There is an implied condition that the buyer 
shall have a reasonable opportunity of comparing 
the bulk with the sample : 

(c) There is an implied condition that the goods 
shall be free from any defect, rendering them 
unmerchantable, which would not be apparent on 
reasonable examination of the sample. 

An interesting point arising under this section 
is one dealing with certificates of analysis. Where 
a sale is by sample and a certificate of analysis 
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purporting to represent the character of the goods 
is sent with the sample (so long as it is identified 
with the contract), the seller warrants, not only 
that the bulk is equal to the sample, but also 
that the analysis, when made, was a fair analysis 
of the bulk {Towerson v. Aspatria Agricultural 
Society, 1872, 27 L.T. 276). 

It must be remembered that the mere exhibition 
of a sample does not constitute a sale by sample. 
A seller may show a sample as an indication of 
the character of the goods he has to sell, but may 
leave the buyer to inspect the bulk to satisfy 
himself as to its quality. 

Where a number of packages of goods are sold 
on sample, a point of some difficulty arises where 
some of the packages are inferior to, and some 
superior to, the sample upon which the contract 
was made. There do not appear to be any 
definite decisions in the English Courts on this 
point. Apparently the proper test is this. If 
an average sample taken from all the packages 
is equal to the buying sample, and none of the 
packages is unmerchantable, the delivery is 
to be considered a good one; but if the difference 
in the character of the individual packages is 
such as to render some of them unmerchantable, 
the fact that the average sample is up to the 
buying sample, will not assist the seller, as the 
goods may be rejected as unmerchantable. 
There are two American cases on this point, which 
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are probably a good guide in (he matter 
(Leonard v. Fowler, 1871, 44 N.Y, 289; and 
Schnitzer v. Oriental Print Works, 1873, 144 
Mass. 123). 

In regard to the place for comparing the bulk 
with the sample, Chalmers (Sale of Goods Act, 
8th edition, p. 50) says— 

' ''Primd facie the place of delivery is the 
place for comparing the bulk with the sample. 
But this presumption may be rebutted, and 
Lord Esher has expressed the opinion that 
‘such a contract always contains an implied 
term that the goods may under certain cir¬ 
cumstances be returned, that such term neces¬ 
sarily contains certain varying or alternative 
applications, and amongst others the following, 
that if the time for inspection as agreed upon 
be subsequent to the time agreed for the 
delivery of the goods, or if the place of inspection 
as agreed upon be different from the place of 
delivery, the purchaser may, upon inspection 
at such time and place, if the gbods be not 
equal to sample, return them then and there 
on the hands of the seller (Heilbutt v. Hickson 
1872, L.R. 7 C.P. 438). This certainly seems 
to be the law in Scotland, but the question 
perhaps requires further consideration in 
England.’* 

The buyer’s right of examining the goods is 
also dealt with in section 34 of the Act, in 
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relation to acceptance. Section 34 reads as 
follows— 

(1) Buyer’s Right of Examining the Goods. 
Where goods are delivered to the buyer, which he 
has not previously examined, he is not deemed to have 
accepted them unless and until he has had a reasonable 
opportunity of examining them for the purpose of 
ascertaining whether they are in conformity with the 
contract. 

(2) Unless otherwise agreed when the seller tenders 
delivery of goods to the buyer, he is bound, on request, 
to afford the buyer a reasonable opportunity of 
examining the goods for the purpose of ascertaining 
whether they are in conformity with the contract. 

If a reasonable opportunity for the inspection 
of the goods before delivery be refused to the 
buyer, so that he cannot compare the bulk with 
the sample, he may at once repudiate the contract 
(Lorymer v. Smith, 1822, \ B. & C. 1). A leading 
case on this point is HeilbuU v. Hickson (1872, 
L.R. 1 C.P. 438), where a number of shoes for 
the French army were sold, " as sample, to be 
inspected and quality approved before shipment.” 

A letter was signed afterwards, on 11th February, 
by the defendants agreeing to take back any shoes 
rejected by the French Government as containing 
paper. The plaintiffs then accepted and paid 
for 12,000 pairs, the whole of which were rejected 
by the French Government as paper was found 
inside the soles when cut open. The plaintiffs 
sued for return of the purchase money, and the 
jury found that the shoes delivered were not equal 
to sample, and that the defects could not have 
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been discovered by any inspection which ought 
reasonably to have been made, and the plaintiffs 
succeeded in rejecting the goods and having the 
whole of the purchase price returned. This 
right to reject, however, was based on the above 
mentioned letter of 11th February, which was 
held to be part of the contract. If the case had 
rested on the original contract, without the letter, 
there would have been an appropriation and 
acceptance of the goods by the plaintiffs and 
the property would have passed to them, so that 
they could only have sued for damages. 

Section 15 gives the buyer the right to repudiate 
if an opportunity of inspection before delivery is 
refused : section 34 specifies his right to examine 
the goods after delivery before he can be deemed 
to have accepted them. 

There are several recent cases of considerable 
importance in regard to the question of place 
of examination of the goods. 

In Van den Hurk v. Martens, Ltd. (1920, Com. 
Cas. 25, 170), a case was stated by the writer 
as Umpire in an arbitration, where the place 
of examination had a considerable bearing on 
the measure of damages for breach of contract. 
In his judgment, Bailhache, J., said— 

“ This case is a good illustration of the diffi¬ 
culty which so often occurs in deciding the 
measure of damages where there has been a 
clear breach of contract. The respondents 
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contracted to sell to the claimant a quantity 
of sodium sulphide f.o.b. Manchester. They 
delivered a number of closed steel drums 
supposed to contain sodium sulphide, and 
without opening them the claimant sold them 
on to the buyers on the Continent. They 
were despatched via Havre to Lyons and 
Genoa, and for various causes, particularly 
owing to the congested state of the French 
railways, they did not reach their destination 
for a long time. When they did finally arrive 
the buyers opened the drums and found that 
they did not contain sodium sulphide at all. 
There had been no examination of the contents 
before that date, and the question arises 
whether the damages should be calculated 
with reference to the price at the time of delivery 
to the claimant at Manchester, or with reference 
to the price at some other time. Sodium 
sulphide is packed in drums which are difiicult 
to open, and once they are opened, the material 
in them is liable to spoil; it is therefore im¬ 
practicable to sample the contents until the 
drums are opened for use. The goods in this 
case were examined without delay on their 
arrival at their final destination, and in my 
opinion that was the proper time for their 
examination. The damages recoverable by 
the claimant are therefore the higher of the 
alternative sums found by the umpire.’’ 
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In SaufU V. Belcher & Gibbons (1921, Com. 
Cas. 26, 115), Van den Hurk v. Martens is 
clearly explained. 

The judgment in the former case lays down that 
where goods are sold to a buyer, and the seller 
is aware that they are bought for resale to an 
ultimate buyer, the immediate buyer may not 
postpone the place of inspection unless, having 
regard to the nature of the place, to the nature 
of the goods, or to the mode in which the goods 
are packed, it is unreasonable that the goods 
should be examined at that place. And, Bail- 
hache, J., referring to his decision in Van den 
Hurk V. Martens, says— 

“ I want to say quite clearly, if I did not 
sufficiently make it clear in that case, that, 
in my opinion, in order to postpone the place 
of inspection it is necessary that there should 
be two elements; the original vendor must 
know, either because he is told or by necessary 
inference, that the goods are going further on, 
and the place at which he delivers must either 
be unsuitable in itself, or the nature of the 
packing of the goods must make inspection 
at that place unreasonable.” 

In Scaliaris v. Ofverberg (unrepoiied case, 
1920), the defendants had sold saccharine of 
the Montesanto brand to the plaintiff. The 
goods were sold f.o.b. New York, and were put 
on board a steamer bound for Liverpool. The 



COMMERCIAL CONTRACTS 


• Admiralty, however, diverted the steamer and 
ordered her to Glasgow, where the saccharine 
was discharged. Glasgow was not a port at 
which saccharine was usually imported, and 
there were no special facilities for dealing with 
it there. After considerable delay the plaintiff 
caused the saccharine to be sent to London, and 
there, for the first time, examined it. He found 
that some of the tins were labelled with a firm's 
name, which was not the Montesanto Company. 
It was proved that the saccharine was of the 
Montesanto make and usual quality, but, in 
order to fulfil the order, the defendants had pur¬ 
chased some tins which had been sold by the 
Montesanto Company to another firm who had 
attached their own labels to the tins. The 
plaintiff claimed the right of rejection. Rowlatt, 
J., in giving judgment, said— 

“ that in his view when goods were sold as 
being of a particular brand the undertaking 
was that they would bear the label of the 
manufacturer which was put on them in the 
ordinary course of business, and there was no 
obligation to accept goods which did not bear 
the label, even though it might be stated with 
truth that the goods had been made by that 
manufacturer. The goods in this case, so far 
as tjie plaintiff claimed to reject them, were 
goods which he would prima faci$ have a right 
to reject. 
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" Then came the question whether the right 
of rejection had been exercised within the 
appropriate time. The circumstances of the 
case were very special. The goods were sold 
f.o.b. New York and ordinarily would have 
been shipped direct to London; but in 1918 
shippers had to make use of any vessel that 
they could find, and these goods were put on 
board a steamer which was bound for Liver¬ 
pool. Clearly there was no obligation on the 
buyer to examine the goods at New York. 
The ship was diverted to Glasgow, a port at 
which there were not special facilities for deal¬ 
ing with saccharine, and when the buyer sent 
his agent to Glasgow to order the goods to be 
forwarded to London that gentleman became 
ill and could not see the goods himself. Even¬ 
tually they arrived in London and then, for 
the first time, the buyer examined them. The 
question was whether in these circumstances 
the buyer had had a reasonable opportunity 
of examining the goods before they reached 
London, and in his view when the goods had 
gone to a wrong place it was reasonable for 
the buyer to treat them as still in transit 
until they finally reached their proper destina¬ 
tion. It would be unreasonable to hold that 
the buyer was bound to make arrangements 
to have the goods examined as soon as he 
heard of their arrival at the unexpected port. 
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That being so, the plaintiff was entitled to 
the relief claimed on the ground that the 
goods had been properly rejected.” 

In regard to clause (c) of subsection 2 of section 
15, it is to be noted that there is no implied 
condition that goods sold by sample should be of 
merchantable quality, except for latent defects. 

Cases such as Nichol v. Godts (see p. 49) make 
it quite clear that defects which are only discover¬ 
able by chemical analysis are latent defects, and 
a “ reasonable ” examination does not mean 
that a prospective buyer should first have the 
sample analysed. The question of latent defects 
is fully dealt with in Drummond v. Van Ingen 
(1887, 12 App. Cas. 284). 

The law under sections 14 and 15 as to cases 
where the goods are defective, and the buyer 
has examined them or the sample, is summarized 
by Benjamin (On Sale, 6th edition, pp. 745, 746) 
as follows— 

(1) If the defect be discoverable, its existence 
is not a breach of the condition of merchantable 
quality, but the goods, if sold by sample, must 
conform thereto. 

(2) If the defect be latent, a condition of 
merchantable quality is implied, and the goods, 
if sold by sample, must also conform thereto. 

(3) The buyer’s examination of the goods wiU 
not exclude a condition as to fitness for the 
buyer’s particular and communicated purpose, 
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unless by such examination he intended in fact 
to rely upon his own judgment; but the condition 
will be excluded only as regards discoverable 
defects. 


§ 28. Payment and Delivery are Concurrent 
Conditions. Unless otherwise agreed, delivery of the 
goods and payment of the price are concurrent conditions, 
that is to say, the seller must be ready and willing to 
give possession of the goods to the buyer in exchange 
for the price, and the buyer must be ready and willing 
to pay the price in exchange for the possession of the 
goods. 

§ 55. Exclusion of Implied Terms and Conditions. 
Where any right, duty, or liability would arise under a 
contract of sale, by implication of law, it may be nega¬ 
tived or varied by express agreement or by the course 
of dealing between the parties, or by usage, if the usage 
be such as to bind both parties to the contract. 

In section 62, dealing with the interpretation 
of terms, a warranty is defined as follows— 

" Warranty " as regards England and Ireland means 
an agreement with reference to goods which are the 
subject of a contract of sale, but collateral to the main 
purpose of such contract, the breach of which gives 
rise to a claim for damages, but not to a right to reject 
the goods and treat the contract as repudiated. 


M 1886 ) 



CHAPTER VI 


ACCEPTANCE : PASSING OF THE PROPERTY : 
RISK 

The word “acceptance” as applying to the 
formation of a contract within the meaning of 
section 4, has been dealt with in Chapter III. 
The word “ acceptance ” applied to the per¬ 
formance of a contract has an entirely different 
significance. 

In the latter significance the word is used in 
sections 11, 34 and 35. The importance of 
determining whether a buyer has accepted the 
goods, or if the property in the goods has passed 
from the seller to the buyer, lies in the fact that 
where the goods have been accepted, or where the 
property has passed to fhe buyer, he no longer 
has the right to reject the goods if they fail to 
fulfil a condition of the contract, but must treat 
the breach of condition as a breach of warranty 
and be content with keeping the goods and 
accepting damages. 

Section 16 enacts that— 

Where there is a contract for the sale of unascertained 
goods no property in the goods is transferred to the 
buyer unless and until the goods are ascertained. 

The question of the passing of the property 
in goods sold is dealt with by section 17, and 
n 
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the rules for ascertaining intention are contained 
in section 18. 

These sections read as follows— 

§ 17. (1) Where there is a contract for the sale of 
specific or ascertained goods the property in them is 
transferred to the buyer at such time as the parties 
to the contract intend it to be transferred. 

(2) For the purpose of ascertaining the intention 
of the parties regard shall be had to the terms of 
the contract, the conduct of the parties, and the 
circumstances of the case. 

§ 18. Unless a different intention appears, the follow¬ 
ing are rules for ascertaining the intention of the parties 
as to the time at which the property in the goods is to 
pass to the buyer. 

Rule 1. Where there is an unconditional contract 
for the sale of specific goods in a deliverable state, the 
property in the goods passes to the buyer when the 
contract is made, and it is immaterial whether the 
time of payment or the time of delivery, or both, 
be postponed. 

Rule 2. Where there is a contract for the sale of 
specific goods and the seller is bound to do something 
to the goods, for the purpose of putting them into a 
deliverable state, the property does not pass until 
such thing be done, and the buyer has notice thereof. 

Rule 3. Where there is a contract for the sale of 
specific goods in a deliverable state, but the seller is 
bound to weigh, measure, test, or do some other 
act or thing with reference to the goods for the purpose 
of ascertaining the price, the property does not pass 
until such act or thing be done, and the buyer has 
notice thereof. 

Rule 4. Where goods are delivered to the buyer on 
approval or "on sale or return ” or other similar 
terms, the property therein passes to the buyer— 

(а) When he signifies his approval or acceptance 
to the seller or does any other act adopting the 
transaction. 

(б) If he does not signify his approval or accept¬ 
ance to the seller but retains ^e goods without 
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giving notice of rejection, then, if a time has been 
fixed for the return of the goods, on the expiration 
of such time, and, if no time has been fixed, on the 
expiration of a reasonable time. What is a 
reasonable time is a question of fact. 

Rule 5. (1) Where there is a contract for the sale 
of unascertained or future goods by description, and 
goods of that description and in a deliverable state 
are unconditionally appropriated to the contract, 
either by the seller with the assent of the buyer, 
or by the buyer with the assent of the seller, the 
property in the goods thereupon passes to the buyer. 
Such assent may be express or implied, and may 
be given either before or after the appropriation 
is made. 

(2) Where in pursuance of the contract, the 
seller delivers the goods to the buyer or to a carrier 
or other bailee or custodier (whether named by the 
buyer or not) for the purpose of transmission to 
the buyer, and does not reserve the right of disposal, 
he is deemed to have unconditionally appropriated 
the goods to the contract. 

Where, in accordance with the above principles 
and rules the property in specific or ascertained 
goods has passed to the buyer, he has, by section 
11 lost his right to reject the goods whatever be 
their quality. 

In reference to rule 3, of section 18, the case of 
Martineau v. Kitching (1872, L.R. 1 Q.B. 436) is 
of importance. A specific parcel of sugar loaves 
was sold, and according to the trade usage each 
loaf was weighed as the batches were taken away 
by the buyer. The terms were “ prompt at one 
month; goods at seller’s risk for two months." 
The goods were marked and paid for in advance, 
at a provisional estimate, the final adjustment in 
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price to be made when the whole was weighed. 
A portion was taken away, and the remainder 
was destroyed by fire after the two months had 
elapsed. It was held that the property had 
passed to the purchaser, the parties, by fixing 
a provisional estimate of the prices, having 
shown their intention that the property should 
not depend on the weighing to fix the exact 
amount, and the goods being specific. A further 
important point in this case was made by 
Blackburn, J., in his judgment. He said— 
“The delay in weighing is quite as much 
the fault of the purchaser as of the sellers. 
When the prompt day comes the sellers have 
a right to require that the goods should be 
weighed at once, so as to ascertain the price 
and have it paid to the last farthing.” 

If a seller sells 50 tons of soda ash, no property 
can pass to the buyer until a definite parcel of 
50 tons has been appropriated to the contract, 
and the seller fulfils his contract by delivering 
any 50 tons of soda ash. But if he sells 50 tons 
of goda ash lying at such-and-such a warehouse 
and marked so-and-so, the goods are specific 
or ascertained, and the property passes at once 
if the parties so intend. 

A sale of part of a specific whole, such as 100 
tons of oil out of a cargo carried in a given tank 
steamer, is not the sale of specific or ascertained 
goods, because the 100 tons cannot be identified 
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until it is actually separated from the remainder 
of the oil in the tank. 

A buyer is not deemed to have accepted and 
so acquired the property in goods which are 
delivered to him, and which he has not previously 
examined, unless and until he has had a reasonable 
opportunity of examining them; and the seller 
is bound, on request, to afford such opportunity 
when tendering the goods (section 34). 

Section 35 enacts that— 

The buyer is deemed to have accepted the goods when 
he intimates to the seller that he has accepted them, 
or when the goods have been delivered to him, and he 
does any act in relation to them which is inconsistent 
with the ownership of the seller, or when, after the lapse 
of a reasonable time, he retains the goods without 
intimating to the seller that he has rejected them. 

The question of acceptance being material to 
the right of rejection it becomes important to 
know what are acts inconsistent with the 
ownership of the seller. 

“ Breaking bulk ” is often thought to be an 
act evidencing acceptance of the goods, but this 
is by no means necessarily true. For example, 
where the goods are of such a nature that a trial 
of them is necessary before their quality can 
properly be ascertained, the actual using of 
sufficient material for the trial is not an act 
inconsistent with the seller’s ownership. Such a 
case is exemplified in a contract for “ unoxidized 
baematine,” a well-known dye-stuff, where 
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“oxidized” haematine was in fact delivered, 
and this could only be ascertained by the use 
of sufficient of the dye-stuff for a trial on a proper 
scale. In such a case the goods were not 
“accepted.” It is a question of fact whether 
the quantity used is reasonable or not. If 
unreasonable, the goods will be deemed to 
have been accepted (Elliot v. Thomas, 1838, 
3 M. & W. 170). 

Mere receipt of the goods is not acceptance, 
but it will become an acceptance unless the 
buyer exercises his right of rejection within a 
reasonable time; what is a reasonable time is, 
of course, a matter of fact dependent upon all 
the circumstances of the case and the conduct of 
the parties. 

It is sometimes exceedingly difficult to decide 
whether a buyer has exercised rights of owner¬ 
ship over the goods, so as to lose his right of 
I ejection. 

In an old case cited by the authorities (Parker v. 
Palmer, \%2\, ^ B. & A, 387) the buyer bought 
rice which was found on delivery to be inferior to 
the buying sample. He offered the rice for sale 
at a limit price, at auction. The rice was not 
sold. He then purported to reject it, but it 
was held that he had dealt with the rice as owner, 
after seeing that it did not correspond with 
the sample, and had therefore lost his right 
to reject. 
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When a buyer, after rejecting the goods deals 
with them by selling them in his own name and 
applying the price obtained towards satisfaction 
of his damage, even though he advises the seller 
that he will do this, he has accepted the goods 
{Chapman v. Morton, 1843, 12 L.J., Ex. 292). If 
it be necessary that the goods rejected should be 
sold, the proper course is for the buyer to notify 
the seller that if he does not take the goods back, 
he, the buyer, will cause them to be sold for his, 
the seller’s, account. The seller can then apply 
to the auctioneer for the money, and the goods 
will not have been accepted by the buyer. 

But where a buyer resells goods which he has 
not had a reasonable opportunity of examining, 
and the sub-buyer properly rejects the goods, 
such resale is not an act of ownership inconsistent 
with the ownership of the seller, and the buyer 
still has the right to reject (Morton v. Tihbett, 
1850, 19 L.J., Q.B. 382). 

Perkins v. Bell (1893, 1 Q.B. 193, C.A.) is an 
oft-quoted case on the question. Here the plain¬ 
tiff sold to the defendant, who was a com dealer, 
barley by sample, to be delivered at Hedding- 
worth station, which was close to the plaintiff’s 
farm where the barley was grown. The plaintiff 
knew the barley was for re-sale, but nothing else 
about it. The barley was duly delivered to the 
railway station, and the defendant, instead of 
inspecting the bulk, asked the stationmaster to 
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send him a sample from it. This was done, and 
the defendant then instructed the stationmaster 
to send on the barley to his sub-buyer, who on 
receipt rejected it because the bulk was not up 
to the original buying sample. The defendant 
sought to reject the barley, but it was held that 
there was nothing to displace the ordinary pre¬ 
sumption that Heddingworth station was the 
place for inspection, it being possible to examine 
the bulk there (see Van den Hurk v. Martens, Ltd., 
p. 63). Having had a reasonable opportunity 
of inspecting the goods and having ordered its 
transmission to his sub-buyer, the defendant 
accepted the goods. 

The difficulty in deciding whether certain acts 
are, in fact, acts of ownership such as deprive 
the buyer of his right to reject, is apparent in 
the case of Fisher, Reeves & Co., Ltd., v. Armour 
6* Co., Ltd, (1920, Com. Cas. 25, 221; and 
1920, 26, 46). This was a case where 
Bailhache, J., decided that a delivery ex lighters 
was a good delivery, under certain circumstances, 
on a contract for delivery “ ex store,” a decision 
reversed by the Court of Appeal. There was a 
further question, which was not pleaded in the 
action, but upon which both Courts expressed 
an opinion. After the buyers knew that the goods 
were in lighters they insured them and tried to 
find a purchaser for them, and it was urged by 
the plaintiffs that they had therefore lost their 
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right to reject the goods. In reference to this 
point, Bailhache, J., said— 

“ There is a further difficulty in the way of 
the plaintiffs owing to the fact that after they 
knew that the goods were in lighters they 
exercised rights of ownership over them without 
making any complaint.” 

Scrutton, L.J., referring to the same point 
said— 

“It is said that the buyers have lost their 
right to reject because after full knowledge 
of the facts they took action which was incon¬ 
sistent with rejecting. When one party to a 
contract becomes aware of the breach of a 
condition precedent, he is entitled to a reason¬ 
able time to consider what he shall do, and his 
delay in rejecting does not prejudice him if he 
takes action within a reasonable time. I 
cannot see anything more in this case than 
making inquiries as to the commercial possibili¬ 
ties in order to decide whether or not to exer¬ 
cise the right of rejection, and if this matter 
had been pleaded, which it was not, I think 
this ground of defence would fail.” 

The above cases indicate the following as being 
the law on the subject of resale or attempted 
resale being an act of ownership which deprives 
the seller of the right of rejection. 

(1) Resale without a reasonable opportunity 
of examination, and subsequent proper rejection 
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by sub-buyer does not deprive buyer of right 
to reject. 

(2) Resale or definite attempts to resell after 
knowledge that there has been a breach of 
condition deprives buyer of right to reject. 

(3) Examination of market conditions or values, 
with a view to decide whether to reject or treat 
the breach of condition as a breach of warranty, 
after knowledge of the breach of condition, does 
not deprive buyer of right to reject. 

The question of the passing of the property 
has an important bearing on the question of 
risks and insurance. Section 20 provides— 

Unless otherwise agreed, the goods remain at the 
seller’s risk until the property therein is transferred to 
the buyer, but when the property therein is transferred 
to the buyer, the goods are at the buyer’s risk, whether 
delivery has been made or not. 

Provided that where delivery has been delayed through 
the fault of either buyer or seller, the goods are at the 
risk of the party in fault as regards any loss which might 
not have occurred but for such fault. 

Provided also that nothing in this section shall affect 
the duties or liabilities of either seller or buyer as a 
bailee or custodier of the goods of the other party. 

It is to be noted that, according to the second 
clause of section 20, even though the property 
has not passed, if either party be in default in 
giving or taking delivery, the party so in default 
is responsible for any loss which might not have 
occurred but for such fault. Benjamin {On Sale, 
6th edition, p. 465) considers that the wording of 
this clause appears to throw on to the party in 
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fault the onus of showing positively that the loss 
would have occurred independently of his fault. 

The general rule of the incidence of the risk 
follows the old Roman law maxim res peril 
domino, the risk falling on the person in ownership 
of the goods, although the underlying principle 
of Roman law differs from that of our own. It 
is, of course, open to the parties to make express 
agreements as to risk, or such agreement may 
be inferred from custom or conduct of the parties. 
If an agreement to take the risk by the buyer 
exists, it is primd facie evidence that it was the 
intention of the parties that the property in 
the goods should pass at the time of taking the 
risk. Property in the goods and risk, however, 
are severable, as is seen in the question of risk 
in regard to f.o.b. contracts. 

In Stock V. Inglis (1884, 10 App. Cas. 263), the 
sellers contracted to sell to the plaintiff 200 tons 
of sugar f.o.b. Hamburg, payment to be by cash 
in London, in exchange for the bill of lading. 
The sugar, which was shipped with other sugar, 
and without any separate appropriations, was 
lost at sea. It was held that although no property 
in the goods had passed to the buyer, as there 
had been no appropriation to the contract, it 
was at his risk on shipment, and he was liable to 
pay for it against the bill of lading, and therefore 
he had an insurable interest. This particular 
type of case, many of which took place before 
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the passing of the Act, appears to be now dealt 
with under sections 32 and 33, which read as 
follows— 

§ 32. (1) Where, in pursuance of a contract of sale, 
the seller is authorized or required to send the goods 
to the buyer, delivery of the goods to a carrier, 
whether named by the buyer or not, for the purpose 
of transmission to the buyer is primd facie deemed to 
be a delivery of the goods to the buyer. 

(2) Unless otherwise authorized by the buyer, the 
seller must make such contract with the carrier on 
behalf of the buyer as may be reasonable, having 
regard to the nature of the goods and the other 
circumstances of the case. If the seller omit so to do, 
and the goods are lost or damaged in course of transit, 
the buyer may decline to treat the delivery to the 
carrier as a delivery to himself, or may hold the seller 
responsible in damages. 

(3) Unless otherwise agreed, where goods are sent 
by the seller to the buyer by a route involving sea 
transit, under circumstances in which it is usual to 
insure, the seller must give such notice to the buyer 
as may enable him to insure them during their sea 
transit, and, if the seller fails so to do, the goods 
shall be deemed to be at his risk during such sea 
transit. 

§ 33. Where the seller of goods agrees to deliver them 
at his own risk at a place other than that where they are 
when sold, the buyer must, nevertheless, unless otherwise 
agreed, take any risk of deterioration in the goods 
necessarily incident to the course of transit. 

Where there is an agreement to sell specific 
goods, and the goods perish before the sale, but 
after the agreement to sell, before the risk passes 
to the buyer, the agreement is avoided (section 7). 
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SHIPPING CONTRACTS 

The three common forms of contracts for goods 
sent by sea routes are: (1) c.i.f. contracts; (2) 
f.o.b. contracts; and (3) ex-ship contracts. 

A c.i.f. contract is, of course, one in which the 
price includes the cost of the goods, their insurance 
and their freight. It is often said that a c.i.f. 
contract is a sale of documents. This is quite 
incorrect. A c.i.f. contract is the sale of insured 
goods, lost or not lost, the contract being imple¬ 
mented by the presentation of the proper docu¬ 
ments. When a seller sells goods c.i.f. his 
duties are to ship the goods, to procure a freight 
contract for delivery of the goods at their proper 
destination, to insure the goods on terms usual 
in the trade, and to make out a proper invoice 
showing the amount payable for freight, etc. 
He must then tender the bill of lading, the 
policy of insurance, and the invoice to the buyer. 
The most illuminating judgment dealing with the 
general rights and liabilities under a c.i.f. 
contract is that of Blackburn, J., in Ireland v. 
Livingston (1866, L,R., 2 Q.B. 99). In this case 
the learned Judge said— 

“The terms of a price ‘to cover cost, 
freight and insurance, payment by acceptance 
82 
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on receiving shipping documents,’ are very 
usual, and are perfectly well understood in 
practice. The invoice is made out debiting 
the consignee with the agreed price (or the 
actual cost and commission, with the premiums 
of insurance and the freight, as the case may be) 
and giving him credit for the amount of freight 
he will have to pay to the shipowner on actual 
delivery, and for the balance a draft is drawn 
on the consignee, which he is bound to accept 
(if the shipment be in conformity with his 
contract) on having handed to him the charter 
party or bill of lading, and policy of insurance. 
Should the ship arrive with the goods on board, 
he will have to pay the freight, which will 
make up the amount he has engaged to pay. 
Should the goods not be delivered in conse¬ 
quence of a peril of the sea, he is not called on 
to pay the freight, and he will recover the 
amount of his interest in the goods under the 
policy. If the non-delivery is in consequence 
of some misconduct on the part of the master 
or marines not covered by the policy, he will 
recover it from ,the shipowner. In substance, 
therefore, the consignee pays, though in a 
different manner, the same price as if the goods 
had been bought and shipped to him in the 
ordinary way. If the consignor is a person 
who has contracted to supply the goods at 
an agreed price, to cover cost, freight and 
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insurance, the amount inserted in the invoice is 
the agreed price and no commission is charged. 
In such a case, it is obvious that if freight is 
high, the consignor gets the less for the goods 
he supplies; if freight is low, he gets the 

more.On the other hand, if owing to 

the fall in prices in the port of shipment or of 
freight, the bargain is a good one, the consignee 
must pay the full agreed price. This results 
from the contract being one by which the one 
party binds himself absolutely to supply the 
goods in a vessel such as is stipulated for, 
at a fixed price, to be paid in the customary 
manner, that is, part by acceptance on receipt 
of the customary documents, and part by paying 
the freight on delivery, and the other party 
binds himself to pay that fixed price. Each 
party takes upon himself the risk of the rise 
or fall in price, and there is no contract of 
agency or trust between them, and therefore 
no commission is charged.” 

The question of agency in c.i.f. contracts is 
then dealt with by the learned Judge, but this 
question need not be discussed here. 

Under a c.i.f. contract, the delivery of goods 
to the ship which are not of the contract descrip¬ 
tion is a breach of contract at the time of shipment. 
But there is no right of inspection of the goods in 
such contracts where payment is to be made 
against delivery of the documents. The seller 
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is under no obligation to afford the buyer inspec¬ 
tion of the goods before payment against the 
documents, the tender of the documents being 
the constructive tender of the goods {Clemens, 
Horst & Co. V. Biddel, 1912, 81 L.J., K.B. 42). 
The judgment of the Court in this case was 
reversed in the Court of Appeal, but restored in 
the House of Lords. But although there is no 
obligation for the seller to afford an opportunity 
for inspection before payment against the docu¬ 
ments, the buyers do not, even after payment, 
lose their right to reject the goods, as was indicated 
in the judgment of Kennedy, L. J. The judgment 

of Hamilton, J., in this case is interesting. 
He said— 

“ A seller under a contract of sale containing 
such terms has, firstly, to ship at the port of 
shipment goods of the description contained 
in the contract; secondly, to procure a contract 
of affreightment under which the goods will 
be delivered at the destination contemplated 
by the contract; thirdly, to arrange for an 
insurance upon the terms current in the trade, 
which will be available for the buyer; fourthly, 
to make out the invoice as described by Black¬ 
burn, J., in Ireland v. Livingston, or in some 
similar form; and finally, to tender these 
documents to the buyer, so that he may know 
what freight he has to pay and obtain delivery 
of the goods if they arrive, or recover for their 

7--(1886) 
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loss if they are lost on the voyage. Such terms 
constitute an agreement that the delivery of 
the goods, provided they are in conformity 
with the contract, shall be delivery on board 
ship at the port of shipment. It follows that 
against tender of these documents, the bill 
of lading, invoice, and policy of insurance, 
which completes delivery in accordance with 
the agreement, the buyer must be ready and 
willing to pay the price.” 

A few words are here necessary on the question 
of the documents. In the first place a policy 
of insurance must be included in the documents, 
and no other similar document will do. In Wilson, 
Holgate & Co. (Ltd.), v. Belgian Grain and Produce 
Co. (Ltd.), (1919, Com. Cas. 25, 1), the plaintiffs 
sold to the defendants 300 tons of starch, c.i.f., 
Havre. They presented the shipping documents 
and claimed payment. The documents did not 
contain a policy of insurance, but instead was a 
cover note obtained from the underwriters by 
the plaintiffs’ brokers pending the issue of a 
policy. The defendants refused to pay on the 
ground that the documents were not in order. 
It was argued that the custom of merchants had 
become to-day to regard a cover note or a certi¬ 
ficate of insurance as a policy of insurance, and 
that therefore, to that extent, the judgment in 
Ireland v. Livingston (supra) should not govern 
the matter. The view the learned Judge 
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(Bailhache, J.) took of the matter is both 
important and interesting. He said— 

“ In this case I am about to deliver a judg¬ 
ment which, sitting as a Judge in the Commercial 
Court, I am almost ashamed to deliver, because 
I am going to give effect to an objection so 
technical that I think commercial men in the 
City of London might well complain that effect 
is given to it in a Commercial Court. But to 
my mind, I am bound to do it. The objection, 
I think, is a sound one legally, and is fatal 
to the plaintiffs’ claim.” 

It was quite apparent that a custom has grown 
up amongst merchants to accept cover-notes or 
certificates of insurance of an open or floating 
policy over a wider range of goods than those 
in the contract, in place of an insurance policy. 
But this waiver of rights has not altered the law, 
and the seller is entitled to an actual policy. 
Apart from the law as settled by Ireland v. 
Livingston (supra), there are other reasons against 
the substitution. With a broker’s cover-note he 
would not have the same right of action as against 
an underwriter. The action would only be for 
negligence or misrepresentation, and further, the 
broker might have a general lien for his charges 
either on a cover-note or a certificate of insurance 
which would interfere with the buyer recovering 
the full value of goods lost. 

Bailhache, J., however, expressly stated in his 
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judgment, that he was not referring to American 
certificates of insurance which in his view were 
actually policies and were accepted as such by 
merchants. 

This view is, however, dissented from by 
McCardie, J., who, in Diamond Alkali Export 
Corporationv. Bourgeois (1921, L.R., 3. K.B, 443), 
in dealing with an ordinary American certificate 
of insurance said— 

“ Does the present document fulfil the 
seller’s contractual duty ? In the Wilson 
Holgate case, paragraph 7, Mr. Justice Bail- 
hache said: ‘ It must be borne in mind that 
in dealing with certificates of insurance 1 am 
not referring to American certificates of insur¬ 
ance which stand on a different footing and 
are equivalent to policies, being accepted in 
this country as policies.’ It will be observed 
that Mr. Justice Bailhache used the word 
‘ accepted ’ and not the words ‘ bound to 
accept.’ The sellers here rely on that passage 
and also on the notes to Scrutton on Charter 
Parties, 10th edition at p. 185, where it is 
said : ‘ A certificate of insurance issued by an 
insurance company under a floating policy 
upon which document the company can be 
sued would suffice in any case.’ The buyer 
strongly challenges that view and his counsel 
require me to express an independent opinion 
on the point. I do so with the greatest diffidence 
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and reluctance in view of the weight car¬ 
ried by even the dicta of such experienced 
and distinguished Judges as Mr. Justice Scrut- 
ton and Mr. Justice Bailhache. I feel bound 
to express my view not upon a question of 
business convenience but upon the strict law 
of the matter. 1 assume that this document 
(which is not stamped) was given under a 
floating policy issued by the insurance com¬ 
pany to D. A. Horan. Now the ceitificate is 
not a policy. It does not purport to be a 
policy. This is conceded by Mr. Hastings in 
his able argument for the sellers. It is a 
certificate that a policy was issued to D. A. 
Horan, and it incorporates the terms of that 
policy. Those terms I do not know, nor is 
there anything before me to indicate that the 
buyers knew them. The certificate does not 
show whether that policy was in a recognized 
or usual form or not. The certificate does 
not, therefore, contain all the terms of the 
insurance. Those terms have to be sought 
for in two documents, namely, the original 
policy and the certificate. But even if this 
document is not a policy yet the sellers say it 
is ‘equivalent to a policy.’ In connection 
with that phrase it is well to quote from 
another part of the judgment of Mr. Justice 
Bailhache in the Wilson Holgate case, 1920, 

2 King’s Bench, at page 9. He there says: 
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‘ He, the buyer, cannot be compelled to take 
a document which is something like that which 
he has agreed to take. He is entitled to have 
a document of the very kind which he has 
agreed to take or at least one which does not 
differ from it in any material respect.’ This 
leads me to ask whether the document before 
me differs in any material respect from a 
policy of insurance. To begin with, I do not 
see how the buyer here could know whether 
the document he got was of a proper character 
(one he was bound to accept) unless he saw 
the original policy, and examined its condi¬ 
tions, whether usual or otherwise. In the 
next place I feel that a certificate of insurance 
falls within a legal classification, if any, differ¬ 
ent to that of a policy of insurance. The 
latter is a well-known document with clearly 
defined features. It comes within definite, 
established and statutory legal rights. A cer¬ 
tificate, however, is an ambiguous thing; it 
is unclassified and undefined by law; it is not 
even mentioned in Amould. No rules have 
been laid down upon it. Would the buyer sue 
upon the certificate or upon the original policy 
plus the certificate ? If he sued simply on the 
certificate he could put in a part only of the 
contract, for the other terms of the contract, 
namely, the conditions of the actual policy, 
would be contained in a document not in hia 
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control and to the possession of which he is 
not entitled. Thirdly, I point out that before 
the buyer could sue at all he would have to 
show that he was the assignee of the certifi¬ 
cate. (See Arnould, sections 175-177.) In 
what way can he become the assignee ? It is 
vital to remember the provisions of the Marine 
Insurance Act, 1906. Now the relevant statu¬ 
tory provision is section 50 (3), which says : 

‘ A marine policy may be assigned by endorse¬ 
ment thereon or in any other customary man¬ 
ner.’ This subsection, however, only applies, 
so far as I can see, to that which is an actual 
marine policy. Section 90, the interpretation 
clause, says : ‘ In this Act unless the context 
or subject-matter otherwise requires, ‘ policy * 
means a marine policy.’ The Act contains no 
reference, express, or implied, to a certificate 
of insurance. Section 22 says: ‘ Subject to 
the provisions of any Statute a contract of 
marine insurance is inadmissible in evidence 
unless it is embodied in a marine policy in 
accordance with this Act.’ If, as is admitted, 
this document be a certificate only and not a 
policy, it therefore seems not even to be admis¬ 
sible in evidence before me. If the certificate 
does not fall within the Marine Insurance Act 
it appears to be only assignable by writing in 
accordance with the provisions of the Judicature 
Act, 1873, section 25 (6). The certificate 



92 


COMMERCIAL CONfRACTS 


may have less legal effect than a slip, as to 
which see Arnould, paragraph 34 and section 
21 of the Marine Insurance Act. 

“ I mention these considerations briefly. 
Time does not permit to discuss them further 
or to develop their significance or to emphasize 
the points arising under sections 91 to 95 of 
the Stamps Act, 1891. In my view the Act 
of 1906 deals with marine policies only. It 
does not, I think, cover other documents, 
although they may be said to be the ‘ business 
equivalent ’ of policies. I do not think that 
the Act of 1906 covers the document now before 
me. In my humble view a document of insur¬ 
ance is not a good tender in England under an 
ordinary c.i.f. contract unless it be an actual 
policy and unle >s it falls withm the provisions 
of the Marine Insurance Act, 1906, as to 
assignment and otherwise. I must therefore 
hold that the buyers were entitled to reject 
the documents upon the ground that no proper 
bill of lading and no pioper policy of insur¬ 
ance were tendered by the sellers in conformity 
with the c.i.f. contract.” 

Turning now to the bill of lading. Lord Black- 
bum has defined such a bill as “a writing on 
behalf of the owner of the ship in which goods 
are embarked, acknowledging the receipt of 
the goods, and undertaking to deliver them 
at the end of the voyage, subject to such 
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conditions as may be mentioned in the bill of 
lading.” 

The question as to what is a proper bill of 
lading is, at the moment, almost impossible to 
answer, owing to the divergent opinions expressed 
by High Court Judges, and will only probably 
be settled by an Appeal Court decision. The 
matter is, of course, of extreme importance, as 
a proper bill of lading is one of the documents 
which must be tendered to implement a c.i.f. 
contract, and if the bill of lading be not good, 
the tender of documents is, of course, not a good 
tender. 

The Bills of Lading Act, 1885 (18 & 19 Viet. c. 
Ill) provides as follows— 

An Act to amend the Law relating to Bills of Lading, 
{Ath August, 1855) 

Whereas by the custom of merchants a bill of lading 
of goods being transferable by endorsement, the 
property in the goods may thereby pass to the endorsee, 
but nevertheless all rights in respect of the contract 
contained in the bill of lading continue in the original 
shipper or owner, and it is expedient that such rights 
should pass with the property; and whereas it fre¬ 
quently happens that the goods in respect of which 
bills of lading purport to be signed have not been 
taken on board, and it is proper that such bills of 
lading in the hands of a bona fide holder for value, 
should not be questioned by the master or other person 
signing the same on the ground of the goods not having 
been laden as aforesaid : Be it therefore enacted, etc. 

§ 1. Bights under bills of lading to vest in consignee 
or endorsee. Every consignee of goods named in a 
bill of lading, and every endorsee ot a bill of lading 
to whom the property in the goods therein mentioned 
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shall pasi^, upon or by reason of such consignment 
or endorsement, shall have transferred to and vested 
in him all rights of suit, and be subject to the same 
liabilities in respect of such goods as if the contract 
contained in the bill of lading had been made with 
himself. 

§ 2. Not to affect right of stoppage in transitu or 
claims for freight. Nothing herein contained shall 
prejudice or affect any right of stoppage in transitu 
or any right to claim freight against the original 
shipper or owner, or any liability of the consignee or 
endorsee, by reason or in consequence of his being 
such consignee or endorsee, or of his receipt of the 
goods by reason or in consequence of such consignment 
or endorsement. 

§ 3. Bill of Lading in hands of consignee, etc., 
conclusive evidence of the shipment against master, etc. 
Every bill of lading in the hands of a consignee or 
endorsee for valuable consideration respecting goods 
to have been shipped on board d vessel, shall be 
conclusive evidence of such shipment as against the 
master or other person signing the same, notwith¬ 
standing that such goods or some part thereof may 
not have been so shipped, unless such holder of the 
bill of lading shall have had actual notice at the time 
of receiving the same that the goods had not been in 
fact laden on board; provided, that the master or 
other person so signing may exonerate himself in 
respect of such misrepresentation by showing that 
it was caused without any default on his part, and 
wholly by the fraud of the shipper, or of the 
holder, or some person under whom the holder 
claims. 

Lord Blackburn (Blackburn, On Sale, p. 275) 
states that a bill of lading “ is a writing signed 
on behalf of the owner of the ship in which goods 
are embarked, acknowledging the receipt of the 
goods, and undertaking to deliver them at the 
end of the voyage, subject to such conditions as 
may be mentioned in the bill of lading.” 
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From the present day point of view, it is 
important to notice that the preamble of the 
Bills of Lading Act states “ it frequently happens 
that the goods in respect of which bills of lading 
purport to be signed, have not been laden on 
board.” 

Such bills of lading, in spite of actual non¬ 
shipment, are good bills of lading, but what the 
wording of such a bill of lading must be, appears 
to be a matter admitting of speculation. The 
usual form of a bill of lading up till the 
last six or seven years was “Shipped . . . 

on board the steamship -,” that is an 

acknowledgment that the goods are actually 
on board. 

For some years past an alternative form of 
document has been extensively used by mer¬ 
chants, in which the receipt is in the form of 
“ Received , , . for shipment on the steamship 
-or other steamship.” 

The extent to which this custom has grown is 
well known to every merchant, and is indicated 
in the following statement in the judgment of 
the Judicial Committee of the Privy Council in 
The Ship Marlborough Hill v. Alexander Cowan 
& Sons, Ltd., and Others (1920, Com. Cas 26, 
121, at p. 125). 

“It is a matter of commercial notoriety, 
and their Lordships have been furnished with 
several instances of it, that shipping instruments 
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which are called bills of lading and known 
in the commercial world as such, are 
sometimes framed in the alternative form 
‘ received for shipment ’ instead of ‘ shipped 
on board ” ; and further with the alternative 
contract to carry or procure some other vessel 
(possibly with some limitations as to the choice 
of the other vessel) to carry, instead of the 
original ship.” 

In this case it was contended that such an 
alternative form of bill of lading was not a bill 
of lading within the Bills of Lading Act of 1855, 
whatever they may be called in commerce or by 
men of business. 

Their Lordships’ judgment, delivered by Lord 
Phillimore, decided this point in the following 
words (loc. cit .)— 

“Their Lordships are not disposed to take 
so narrow a view of a commercial document. 
To take the first objection first. There can 
be no diffeience in principle between the 
owner, master, or agent acknowledging that 
he has received the goods on his wharf, or 
allotted portion of quay, or his storehouse 
awaiting shipment, and his acknowledging that 
the goods have been actually put over the 
ship’s rail. The two forms of a bill of lading 
may*well stand, as their Lordships imderstand 
that they stand, together. The older is still 
in the more appropriate language for whole 



SHIPPING CONTRACTS 


m 


cargoes delivered and taken on board in bulk ; 
whereas ‘ received for shipment ’ is the proper 
phrase for the practical businesslike way of 
treating parcels of cargo to be placed on a 
general ship which will be lying alongside the 
wharf taking in cargo for several days, and 
whose proper stowage will require that certain 
bulkier or heavier parcels shall be placed on 
board first, while others, though they have 
arrived earlier, wait for the convenient place 
and time of stowage. Then as regards the 
obligation to carry either by the named ship 
or by some other vessel; it is a contract which 
both parties may well find it convenient to 
enter into and accept. The liberty to tranship 
is ancient and well established, and does not 
derogate from the nature of a bill of lading; 
and if the contract begins when the goods are 
received on the wharf, substitution does not 
differ in principle from transhipment.” 

Their Lordships decided that the document 
was a bill of lading within the meaning of the 
Admiralty Court Act, 1861. 

The Admiralty Court Act, so far as this matter 
was concerned, is merely a question of jurisdic¬ 
tion, and merely refers to “ any bill of lading ” 
without qualification, and as the Admiralty 
Court Act was passed five years later than the 
Bills of Lading Act, it appears to be clear that 
the Judicial Committee of the Privy Council 
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intended to decide that the document was a good 
bill of lading under the Bills of Lading Act. 
But, unfortunately, Mr. Justice McCardie has 
considered otherwise, and as the High Court is 
not bound by decisions of the Judicial Committee 
of the Privy Council, his judgment must be con¬ 
sidered alongside the above. In Diamond Alkali 
Export Corporation v. Bourgeois (1921, L.R., 3 K. 
B. 443), the wording of the document purporting 
to be the Bill of Lading was as follows— 

“ Received in apparent good order and con¬ 
dition from D. A. Horan to be transported by 
the ss. Anglia, now lying in the port of Phila¬ 
delphia and bound for Cottenburg, Sweden, 
with liberty to call at dny port or ports in or 
out of the customary route or failing shipment 
by said steamer in and upon a following 
steamer.” 

Mr. Justice McCardie dealt with this question 
in the following terms— 

“From the earliest times a bill of lading 
was a document which acknowledged actual 
shipment on board a particular ship. In 
Bennett’s History of the Bill of Lading (Cam¬ 
bridge Press, 1914) at p. 8 is this passage : 

‘ Desjardins says that towards the close of the 
sixteenth century the use of the bill of lading 
was widespread—he quotes a definition from 
Le Guidon de la mer, a document of that 
epoch, which defines the bill of lading as ‘ the 
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acknowledgment which the master makes of 
the nuniber and quality of the goods loaded 
on board.’ ’ See Desjardin’s TraiU de Droit 
Commercial Maritime, Tome 4, Article 904. 
(Paris, 1885.) It is clear, I may add, that 
the bill of lading sprang from the ship’s book 
of lading which was a document of weight 
showing the goods actually put on board. 

“ The famous case of Lickharrow v. Mason, 
2 T.R., p. 674, was discussed (1794). It 
decided that bills of lading were transferable 
by the custom of merchants. The finding of 
the jury as to the custom is set out at p. 685 
as follows : It begins : ‘ By the custom of 
merchants bills of lading expressing goods or 
merchandise to have been shipped by any 
person or persons to be delivered to order or 
assigns have been and are at any time after 
such goods have been shipped and before the 
voyage performed for which they have been 
or are shipped negotiable or transferable by 

the shipper or shippers, of such goods -,’ 

etc. The word ‘ negotiable ’ in that special 
verdict really means no more than the word 
‘ transferable ’ or ‘ assignable.’ See Scrutton 
on Charterparties, notes, article 56. 

“ I am not aware of any decision which has 
modified the finding of the jury in Lickharrow 
V. Mason as to the subject-matter to which 
alone the custom of transferability applied. 
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Apparently that custom and that custom only 
was operative when the Bills of Lading Act, 
1855, was passed (18 & 19 Viet. c. 111). Now 
that Act expressly recites the custom found in 
Lickharrow v. Mason, and then proceeds : 
‘and whereas it frequently happens that the 
goods in respect of which bills of lading pur¬ 
port to be signed have not been laden on 
board.’ It thus seems plain that the Act was 
referring to documents acknowledging an actual 
shipment on board a specified ship. I need 
not refer to sections 1 and 2 of the Act. But 
section 3 says, ‘Every bill of lading in the 
hands of a consignee or endorsee for valuable 
consideration representing goods to have been 
shipped on board a vessel shall be conclusive 
evidence of such .shipment as against the 
master or other persons signing the same 
. , etc. It seems clear that no assignee 
can invoke the benefits, for example, of section 
3 unless the document actually asserts the 
goods have been shipped on board. The 
whole point of the section seems to go if the 
document does not contain such an assertion. 

I will refer to this Act later. 

“Now in Blackburn, On Sale, 3rd Edition 
(1909), p. 421, is this statement. ‘A bill of 
lading is a writing signed on behalf of the 
owner of the ship in which goods are embarked 
acknowledging the receipt of the goods and 
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undertaking to deliver them at the end of the 
voyage (subject to such conditions as may be 
mentioned in the bill of lading).’ The com¬ 
mon type of a bill of lading is given in Carver 
On Carriage hy Sea, 6th edition, part 54. 
It is worthy of observation that in the U.S.A. 
case of Rowley v. Bigelow (1832), 12 Pick, 307, 
Chief Justice Shaw said : ‘ The bill of lading 
acknowledges the goods to be on board and 
regularly the goods ought to be on board 
before the bill of lading is signed.’ See the 
note in Parson On Shipping (Boston), Vol. I, 
p. 187, where the learned author somewhat 
pointedly says : ‘ It is a fraud on the part of 
the master to sign the bills before the goods 
are on board.’ In Benjamin, On Sale, 6th 
edition, p. 846, is this passage giving the result 
of the cases. ‘When delivery is to be made 
by a bill of lading the rule is that the seller 
makes a good delivery if he forward to the 
buyer, as soon as he reasonably can, after the 
shipment a bill of lading whereunder the buyer 
can obtain delivery, duly indorsed, effectual 
to pass the property or the goods, made out 
in terms consistent with the contract of 
sale, and purporting to represent goods in 
accordance with the contract and which are in 
fact in accordance therewith.’ Apart from any 
authority to the contrary it seems to me that 
I must hold that the document here is not a 
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bill of lading within the c.i.f. contract before 
me. It does not acknowledge the goods to be 
on board a specific ship, nor does it acknow¬ 
ledge a shipment on board at all. It leaves 
it uncertain as to whether the goods will come 
by the Anglia or some following ship. The 
word ‘ following ’ is loose and ambiguous in 
itself. The document does not even say 
‘ immediately following,’ nor does it indicate 
that the ‘ following ship ’ will belong to or be 
under the control of the person who issues the 
bill of lading. The document seems to me to 
be (in substance) a mere receipt for goods 
which at some future time and by some un¬ 
certain vessel are to be shipped. It is not 
even in the form of the New York Produce 
Exchange bill of lading set out in Carver, 
6th edition, App. A, p. 971. The buyer is 
left in doubt as to actual shipment and actual 
ship. The sellers, however, submit that I am 
bound by the opinion of the Privy Council in 
T/fe Marlborough Hill, 1921, Appeal Cases, 
p. 1. The buyers, on the other hand, contend 
that that opinion is erroneous and that I 
ought not to follow it. I need scarcely 
state the deep diffidence and embarrassment I 
feel in discussing that weighty opinion. As 
Lord Phillimore himself, however, pointed out 
in Dulien v. WhUe, 1901, 2 K.B, 669, p. 683, 
a Privy Council advice is not binding on the 
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King’s Bench Division even as to the res 
decisa. I wish to point out first that the 
actual decision in that case was merely that 
the bill of lading there in question (which 
closely resembles the one now before me) fell 
within section 6 of the Admiralty Court Act, 
1865. It may be that the phrase ‘ Bill of 
Lading ’ in that section permits of a broad 
interpretation. I point out next that there 
is no express statement in the Marlborough 
Hill, that the document there in question 
actually fell within the Bills of Lading Act, 
1885. In the third place, it seems to me to 
be clear that the Board did not consider the 
nature and effect of an ordinary c.i.f. contract 
or the decisions thereon in relation to the 
question before them. The case of Bowes v. 
Shand, 1877, 2 A.C. 455, was not even cited 
to the Board. Lord Phillimore in reading 
the advice of the Privy Council, said (p. 451): 
‘There can be no difference in principle be¬ 
tween the owner, master, or agent acknow¬ 
ledging that he has received goods on his 
wharf or allotted portion of quay or his store¬ 
house awaiting shipment and his acknowledg¬ 
ing that the goods have been actually put 
over the ship’s rail.’ With the deepest lespect 
I venture to think that there is a great differ¬ 
ence between the two, both from a legal and 
business point of view. Those differences 
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seem to me clear. I need not state them. 
If the view of the Privy Council is carried to 
its logical conclusion, a mere receipt for goods 
at a dock warehouse for shipment might well 
be called a bill of lading. At p. 452 of the 
Report the Board say : ‘ Then as regards the 
obligation to carry either by the named ship 
or by some other vessel, it is a contract which 
both parties may well find it convenient to 
enter into and accept. The liberty to tranship 
is ancient and well established, and does not 
derogate from the nature of a bill of lading, 
and if the contract begin when the goods are 
received on the wharf, substitution does not 
differ in principle from transhipment.’ I do 
not pause to analyse these words. I only say 
that in my own humble view substitution and 
the right of transhipment are distinct things, 
and rest on different principles. The passage 
last cited can, I think, have no application at 
all to a c.i.f. contract which provides for a 
specific date of shipment. It will suffice if I 
say two things: First, that in my view the 
Marlborough Hill case does not apply to a 
c.i.f. contract such as that now before me. 
Secondly, that grounds for challenging the 
dicta of the Privy Council will be found in 
article 22, and the notes and cases there cited, 
in Scrutton & Mackinnon, 10th edition, as to 
what are called through bills of lading, in the 
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lucid article in the Law Quarterly Review of 
October, 1889, Vol. V, p. 424, by Mr. Bateson, 
K.C.; and of July, 1890, Vol. VI, p. 289, by 
the late Mr. Carver, and in Carver, On Carriage, 
notes to article 107. I do not doubt that the 
document before me is a ‘ shipping document * 
within the U.S.A. Harter Act, 1893. I feel 
bound to hold, however, that it is not a bill 
of lading within the c.i.f. contract of sale 
made between the present parties.” 

It is thus apparent that the question of what 
is a proper bill of lading may have to be decided 
by the Appeal Court. Merchants, however, can, 
in the meantime, protect themselves by inserting 
appropriate safeguards as to the form of the 
bill of lading intended to be tendered under a 
shipping contract. 

The date of a bill of lading is a matter which 
still requires some decision to assist merchants. 

In Gattorno v. Adams (1862, 12 C.B. N,S., 
560) it was held that, on a contract for the sale 
of a specific cargo shipped on a particular vessel 
“.as per bill of lading, dated September or 
Oct,” there was no representation that the cargo 
had been shipped at the date of the bill of lading, 
but that such a representation, if made, would 
not have been a condition. 

This does not now appear to be accepted as 
an authority, and a stipulation that a bill of 
lading or shipment shall bear, or bears, a definite 
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date is a condition precedent, and the buyer 
may reject the shipment if the bill of lading 
tendered bears a date out of time, even although 
the goods were in fact shipped in time (Benjamin, 
On Sale, 6th edition, p. 679). But apparently 
where a clause exists in a contract “January 
shipment,” the date of the bill of lading is 
pnmd facie evidence of the date of shipment, 
but may probably be rebutted by evidence that 
the actual date of shipment and the date of the 
bill of lading are not identical. 

The question of a through bill of lading has 
been dealt with in the very recent case of Hansson 
V. Hamel & Horley (1921, Com. Cas. 26, 236 
C.A.). In this case the plaintiffs, who were mer¬ 
chants in Sweden, sold to the defendants, who 
were merchants in London, goods on c.i.f. terms 
to be shipped to Japan, payment to be in cash 
against documents in London. There was no direct 
line of steamers between Japan and the ports of 
shipment, so the goods were shipped by a local 
steamer, the Kiev to Hamburg, and were there 
transhipped to the Atlas Mam for conveyance 
to Japan. The contract time for shipment was 
March/April, 1920. The Atlas Mam was due to 
leave Hamburg on 26th April, but owing to 
unforeseen delays did not actually leave until 
5th June. On 28th April, the plaintiffs posted 
invoices to the defendant, who received them on 
2nd May, and raised no objection to the method 
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of shipment. On 5th May, the agent of the 
Atlas Maru, in Hamburg, issued to the plaintiff 
through bills of lading showing that the goods 
had been transhipped at Hamburg, and on 12th 
May the documents were tendered to the defen¬ 
dants in London, who refused payment on the 
ground that the bills of lading were not in order, 
as they did not cover the whole voyage, but only 
that portion of the voyage between Hamburg 
and Japan. 

The Court of Appeal held, reversing the judg¬ 
ment of Bailhache, J., that the bill of lading 
was not such a document as the defendants were 
bound to accept under a c.i.f. contract, because 
it was not issued on shipment, or within the 
time limited for shipment. No other point raised 
in the case was decided. 

When a seller of goods on a c.i.f. contract 
from abroad to a buyer in this country fails 
to ship the goods, and, of course, to tender the 
documents, the breach of contract is at the 
place where ghipment should have been made. 
Attempts have been made to establish jurisdic¬ 
tion against foreign sellers in this country, and to 
serve a writ of summons out of the jurisdiction, 
under the provisions of Order XI, r. I (e). This 
order provides as follows : “ Service out of the 
jurisdiction of a writ of summons or notice of 
a writ of summons may be allowed by the Court 
or a Judge whenever ...(e) the action is founded 
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on any breach or alleged breach, within the 
jurisdiction, of any contract wherever made, 
which, according to the terms thereof, ought to 
be performed within the jurisdiction, unless the 
defendant is domiciled or ordinarily resident in 
Scotland or Ireland.” 

The ground upon which attempts have been 
made to so serve a writ for a breach of a c.i.f. 
contract abroad, is that the presentation of 
the documents is a substantial part of the contract, 
to be performed within the jurisdiction. It 
was held, however, in the House of Lords, in 
Johnson v. Taylor Bros. & Co., Ltd. (L.R. App. 
Cas., 1920, 144), that no writ could be so served 
out of the jurisdiction, on the grounds that the 
breach of the contract committed outside the 
jurisdiction, namely the failure to ship, so des¬ 
troyed the whole substratum of the contract 
that the ancillary part of the contract performable 
within the jurisdiction could not afterwards 
possibly be performed. 

Subsection (3) of section 32 has, of course, 
no application to c.i.f. or ex-ship contracts, 
but it does apply to f.o.b. contracts unless the 
buyer has waived notice, or has obtained it in 
good time from other sources. 

Under an ordinary f.o.b. contract, the seller 
must deliver the goods on board at his own 
expense, after which, in general, they are at 
buyer’s risk, and he is responsible for freight, etc. 
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Delivery on board is deemed to be delivery to 
the buyer. And a buyer cannot claim delivery 
of goods which have been sold f.o.b., before 
shipment. The frequent alteration of an f.o.b. 
contract, where the buyer fails to find a ship, 
or for other reasons does not wish to ship the 
goods into an “into store” contract, that is, 
for delivery to be made into a store instead of 
free on board, is a matter of agreement between 
the parties. 

The question as to passing of the property in 
an f.o.b. contract has been referred to in the 
preceding chapter (Stock v. Inglis, at page 80), 
where it was pointed out that the risk is on the 
purchaser even where the property had not passed. 
An important case, which illustrates the law on 
this point, is Brown v. Hare (1858, 117 R.R. 811). 
There the defendants in England bought rape 
oil from the plaintiffs at Rotterdam, free on 
board, to be paid for by bill of exchange, to be 
accepted on delivery of the bill of lading. The 
bill of lading was sent to the plaintiff’s broker 
for presentation to the defendants, and was for 
delivery to the plaintiff’s order or assigns, and 
was endorsed by them to the order of the defen¬ 
dants. The goods were identified on both the 
invoice and the bill of lading by marks and 
numbers. The broker sent the documents to 
the defendants, after he had heard that the ship 
was lost, the defendants not knowing this till 
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two hours after receiving the documents. It 
was held that the property had passed and that 
the buyers must bear the loss on the grounds : 
(1) that a contract to deliver “ free on board ” 
meant that it was to be for the account of the 
defendants as soon as the goods were delivered 
on board; (2) that a bill of lading to the shipper’s 
order, endorsed to the defendants, was the same 
thing as a bill of lading to the defendants’ 
order; and (3) that the bill of lading was sent 
to the broker, to obtain the defendant’s acceptance 
of the bill of exchange on handing it over as 
provided by the contract, not with the intention 
of preventing the passing of the property, but 
merely of controlling the possession, so that the 
property had passed. 

The goods contracted for being, in such a case, 
unascertained goods, the question of whether 
property passed has, in the ordinary course, 
to be settled; and in f.o.b. contracts this 
happens when ascertainable goods appropriated 
to the contract are delivered on board, unless a 
clear intention to retain control over, and remain 
owner of, the goods, contrary to the usual course, 
appear. As for example, when the bill of lading 
is to the order of the seller, who pays the freight 
{Wait V. Baker, 1848, 17 I./., Ex. 307). Here it 
is clearly laid down that delivery of the goods on 
board is delivery to the captain to be carried 
for the person indicated by the bill of lading, 
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and that the property could not pass to the 
defendant until the bill of lading should be 
endorsed to him, the seller so losing his right 
of disposal, which remained whilst the bill of 
lading was in his own name. This indication 
may, of course, as laid down in Brown v. Hate 
(supra), be by the endorsement, when the bill 
itself is to the order of the shipper. 

In an ex-ship contract the seller has, said 
Lord Sumner in Yangtze Ins. Ass. v. Lukmanjee 
(1918, 34 T.L.R. 320, P.C.), to cause delivery 
to be made to the buyer from a ship which has 
arrived at the port of delivery, and has reached 
a place therein which is usual for delivery of 
goods of the kind in question. The seller must 
pay the freight and furnish the buyer with an 
effectual direction to the ship to deliver the 
goods. This “ effectual ” direction to the ship 
to deliver is of importance as is shown in Behrend 
& Co., Ltd., V. Produce Brokers Co,, Ltd. (1920, 
Com. Cas. 25, 286). Here the plaintiffs had 
sold cotton seed to the defendants, the contracts 
providing that the seed was to be delivered in 
London “ to buyer’s craft alongside.” Definite 
parcels of cotton seed were appropriated to the 
contracts by the sellers, with written notice to 
the buyers. The quantities so appropriated 
were paid for by the buyers who took up the 
bills of lading. The steamer arrived, commenced 
discharging, and the buyers were ready and willing 
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to take delivery of the whole quantity of seed. 
After discharging a portion only of the cotton 
seed, the ship left London for Hull with the 
balance of the seed still on board, because other 
goods, destined for Hull, were loaded over the 
balance of the cotton seed. The ship returned 
to London in about three week’s time, and 
completed unloading her cargo. It was held 
that the buyer, being ready with his lighters, 
was entitled to delivery of the whole of an in¬ 
divisible parcel of goods sold to him for delivery 
from a vessel which has commenced delivery to 
him, before she leaves the port to deliver goods 
elsewhere. It followed, therefore, that the case 
was covered by section 30 of the Sale of Goods 
Act, and the buyer was entitled to reject the 
whole of the goods, including those actually 
delivered, and recover the whole of the money 
paid; or he may keep the goods delivered at 
the contract price and reject the remainder. 



CHAPTER VIII 


BREACH OF CONTRACT : DAMAGES: REMEDIES 

It is a general principle of English law that where 
there is a wrong, there is a remedy. Codified 
law sometimes has the tendency to reverse this 
maxim and suggest that only where there is a 
remedy there is a wrong. British merchants, 
by their actions after a contract is once entered 
into, frequently make it difficult for a tribunal 
to find exactly what is the wrong, so as to apply 
the appropriate remedy, and almost force them 
to examine the remedies and search for the 
appropriate wrong. If, when it becomes neces¬ 
sary to break a contract, the parties would be 
as orderly and definite as they are in making the 
contract, half the difficulties of tribunals would 
be done away with. 

When disputes in reference to commercial 
contracts come before an arbitration tribunal, 
a principal difficulty to be met with is the fixing 
of the date of breach of contract. For example, 
a contract is entered into for the delivery of 
goods April/May. The usual course which such 
disputes have followed is for the seller to fail to 
deliver during April; the buyer presses for 
delivery from time to time during May; the 
seller keeps holding out hopes, or promises, for 
11 .^ 
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delivery during the next few days; the buyer, 
by about the 28th May informs the seller that 
if he does not deliver by the 31st, he must 
thank himself for the consequences; letters 
now commence to be bad-tempered, or rude and 
threatening; by about the middle of June 
threats become more marked; by the end of 
June solicitors are brought into the matter; 
soon after this the solicitors determine or purport 
to determine the contract. 

When the dispute comes before a tribunal, 
a mass of documents must be examined, and 
some sort of decision has to be arrived at as to 
when the contract was actually determined, so 
that a correct measure of damages may be 
arrived at. 

Frequently one comes across cases where one 
party writes to the other in such terms that his 
written communication constitutes a definite 
breach of the contract. And frequently this impor¬ 
tant document is returned to the writer, with 
the absurd statement that the person to whom 
it is addressed “refuses to accept the repudia¬ 
tion,” and so important documentary evidence 
ceases to become available. 

Every document bearing on a breach of contract 
should be kept by the party receiving it, any 
objection to it being made by a separate com¬ 
munication. When the proper date for the 
execution of a contract has arrived, and the 
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contract has not been carried out, the injured 
party should notify the determination of the 
contract, so as to fix a definite date for the 
breach. He can always, without prejudice, 
verbally or in writing tell the defaulter that he 
will listen to his overdue proposals, but he should, 
above all, fix the date of breach, so that if the 
dispute does come before a tribunal, his rights 
are clearly established. 

The principal sections of the Act, apart from 
those dealing with the rights of the unpaid seller, 
which deal with rights arising through breach 
of contract are sections 49 to 54, which are here 
quoted. Other sections will be referred to as 
required. The remedies of the seller are dealt 
with in sections 49 and 50. 

§ 49. (1) Where under a contract of sale, the property 
in the goods has passed to the buyer, and the buyer 
wrongfully neglects or refuses to pay for the goods 
according to the terms of the contract, the seller may 
maintain an action against him for the price of the 
goods. 

(2) Where, under a contract of sale, the price is 
payable on a day certain irrespective of delivery, and 
the buyer wrongfully neglects or refuses to pay such 
price, the seller may maintain an action for the price, 
although the property in the goods has not passed, 
and the goods have not been appropriated to the 
contract. 

(3) Nothing in this section shall prejudice the right 
of the seller in Scotland to recover interest on the 
price from the date of tender of the goods, or from 
the date on which the price was payable, as the case 
may be. 

§ 50. (1) Where the buyer wrongfully neglects or 
refuses to accept and pay for the goods, the seller may 
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maintain an action against him for damages for 
non-acceptance. 

(2) The measure of damages is the estimated loss 
directly and naturally resulting, in the ordinary 
course of events, from the buyer's breach of contract. 

(3) Where there is an available market for the 
goods in question the measure of damages is prima 
facie to be ascertained by the difference between the 
contract price and the market or current price at the 
time or times when the goods ought to have been 
accepted, or, if no time was fixed for acceptance, 
then at the time of the refusal to accept. 

§ 51. (1) Where the seller wrongfully neglects or 
refuses to deliver the goods to the buyer, the buyer 
may maintain an action against the seller for damages 
for non-delivery. 

(2) The measure of damages is the estimated loss 
directly and naturally resulting, in the ordinary course 
of events, from the seller’s breach of contract. 

(3) Where there is an available market for the 
goods in question the measure of damages is pfimA 
facie to be ascertained by the difference between the 
contract price and the market or current price of the 
goods at the time or times when they ought to have 
been delivered, or, if no time was fixed, then at the 
time of the refusal to deliver. 

§ 52. In any action for breach of contract to 
deliver specific or ascertained goods the Court may, 
if it thinks fit, on the application of the plaintiff, by 
its judgment or decree direct that the contract shall 
be performed specifically, without giving the defen¬ 
dant the option of retaining the goods on payment 
of damages. The judgment or decree may be uncon¬ 
ditional, or upon such terms and conditions as to 
damages, payment of the price, and otherwise as to 
the Court may seem just, and the application by the 
plaintiff may be made at any time before judgment or 
decree. 

The provisions of this section shall be deemed to be 
supplementary to, and not in derogation of, the right 
of specific implement in Scotland. 

§ 53. (1) Where there is a breach of warranty by 
the seller, or where the buyer elects, or is compelled. 
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to treat any breach of a condition on the part of the 
seller as a breach of warranty, the buyer is not by 
reason only of such breach of warranty entitled to 
reject the goods ; but he may 

(а) set up against the seller the breach of warranty 

in diminution or extinction of the price ; or 

(б) maintain an action against the seller for 

damages for the breach of warranty. 

(2) The measure of damages for breach of warranty 
is the estimated loss directly and naturally resulting, 
in the ordinary course of events, from the breach of 
warranty. 

(3) In the case of breach of warranty of quality 
such loss is primd facie the difference between the 
value of t^e goods at the time of delivery to the buyer 
and the value they would have had if they had 
answered to the warranty. 

(4) The fact that the buyer has set up the breach 
of warranty in diminution or extinction of the price 
does not prevent him from maintaining an action for 
the same breach of warranty if he has suffered further 
damage. 

(5) Nothing in this section shall prejudice or affect 
the buyer’s right of rejection in Scotland as declared 
by this Act. 

§ 54. Nothing in this Act shall affect the right of 
the buyer or the seller to recover interest or special 
damages in any case where by law interest or special 
damages may be recoverable, or to recover money 
paid where the consideration for the payment of it 
has failed. 

When the property in the goods has passed 
from the seller to the buyer, and the goods are 
actually in the latter’s possession, the only remedy 
the seller has if the buyer refuses to pay for the 
goods is a personal action for the price of the 
goods, together with, exceptionally, in England, 
interest on the money. The rule is that interest 
is not recoverable on the unpaid price of goods, 
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except where there is an express or implied 
agreement to that effect, or where the debt 
should have been paid by a negotiable instrument, 
or where the debt is payable at a time certain 
under a written instrument, or where the debt 
has been demanded in writing with a claim for 
interest from the date of demand. In Scotland 
interest is always payable from the date on which 
the price is payable. 

Where the property in the goods has not passed 
to the buyer, two particular cases arise, first, 
what is usually known as an anticipatory breach, 
and secondly, the more common case of non- 
acceptance when the contract is due for perform¬ 
ance. In the first case, the results of an antici¬ 
patory breach of contract are similar in the cases 
of seller and buyer, so that the following remarks 
apply generally. 

In a recent case Lord Wrenbury (Bradley v. 
Newsom, 1919, A.C. 16) made the following 
remarks on what he considered an unfortunate 
expression— 

“There can be no breach of an obligation 
in anticipation. It is no breach not to do an 
act at a time when its performance is not yet 
contractually due. If there be a contract to 
do an act at a future time, and the promisor, 
before that time arrives, says that when the 
time does arrive he will not do it, he is re¬ 
pudiating his promise which binds him in the 
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present, but is in no default in not doing an 
act which is only to be done in the future. . .. 
His breach is a breach of a presently binding 
promise, not an anticipatory breach of an act 
to be done in the future.” 

He then proceeds to explain (Benjamin, On Sale, 
6th Edition, p. 647) that the conduct of the party 
repudiating is an offer to rescind, so that, if the 
other party agree, the contract is rescinded by 
mutual consent, subject only to a right in damages 
of the party not in fault. The law on the subject 
is laid down in the judgment of Cockburn, C.J., 
in Frost and Knight (L.R, 1 Ex, 111 (1872)). 
He said— 

“ The promisee, if he pleases, may treat the 
notice of intention as inoperative, and await 
the time when the contract is to be executed, 
and then hold the other party responsible 
for all the consequences of non-performance; 
but in that case he keeps the contract alive 
for the benefit of the other party as well as 
his own; he remains subject to all his own 
obligations and Jiabilities under it, and enables 
the other party not only to complete the 
contract if so advised, notwithstanding his 
previous repudiation of it, but also to take 
advantage of any supervening circumstance 
which would justify him in declining to com¬ 
plete it. On the other hand, the promisee 
may, if he thinks proper, treat the repudiation 
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of the other party as a wrongful putting an 
end to the contract, and may at once bring 
his action as on a breach of it; and in such 
an action he will be entitled to such damages 
as would have arisen from the non-performance 
of the contract at the appointed time, subject, 
however, to abatement in respect of any cir¬ 
cumstances which may have afforded him the 
means of mitigating his loss.” 

When a buyer has repudiated in anticipation, 
he is held to have waived his right to demand 
the performance of conditions precedent by the 
seller, even where the seller has not accepted the 
repudiation, but elects to keep the contract 
alive (Braithwaite v Foreign Hardwood Co., 1905, 
2 K.B. 543). Here the contract was for rosewood 
deliverable by instalments, and before the arrival 
of the first instalment the buyers repudiated the 
contract. The seller did not accept the repudia¬ 
tion, and duly tendered the first instalment, which 
was refused, and the sellers resold the wood. 
This they did again with the second instalment, 
which was refused by the buyers, and resold. 
The buyers subsequently discovered that the 
first instalment was inferior to the contract 
quality, and argued that as regards this 
instalment the seller could not show that he was 
ready and willing to perform his contract, and 
that, therefore, damages should only lie for the 
second instalment. It was held, however, that 
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the buyers had waived their rights, and the 
subsequent knowledge of the inferiority of the 
actual delivery did not help them, and damages 
must be assessed on the basis of the first 
instalment being up to contract quality. 

A very important case, which fixes the time 
at which the damages in an anticipatory breach 
are to be assessed, is Melachrino and Another v. 
Nicholl and Knight (1920, L.R., 1 K.B. 693). 
Here the sellers had entered into contracts with 
the buyers for the sale of cotton seed to be shipped 
by the steamship Asaos from Alexandria, the 
boat being expected to load during December, 
1916. A clause in the contracts provided that 
in default of fulfilment by either party the other 
party should, after giving notice in writing, 
have the right of re-sale or re-purchase as the 
case might be, and the defaulters should make 
good the loss if any, on demand, and if the right 
of resale or repurchase was not exercised, the 
damages, if any, should be settled by arbitration. 
On 14th December, 1916, the sellers repudiated 
the contracts and wrongfully refused to deliver 
the cotton seed. 

On the same day the buyers accepted the 
repudiation, and there was thus an anticipatory 
breach. 

The average voyage from Alexandria was such 
that the cotton seed might have been expected 
to arrive at any date between 10th January 
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and 10th February, 1917. The market price 
was above the contract price on 14th December, 
1916, but soon afterwards began to fall, and 
from 10th January to 10th February was below 
the contract price. 

The question for the Court to decide was the 
date at which the damages should be assessed. 
If on 14th December, the date of the anticipatory 
breach, the damages were substantial; if from 
10th January to 10th February, when the contract 
would have been performed, then the damages 
were none or nominal. 

Section 51 provides that where there is an 
available market for the goods, the measure of 
damages is primd facie to be ascertained by the 
difference between the contract price and the 
market or current price of the goods at the time 
or times when they ought to have been delivered, 
or, if no time was fixed, then at the time of the 
refusal to deliver. Bailhache, J., in his judgment 
held that this section means, when it speaks of 
no time being fixed, those cases where no mention 
of time is made, and where contracts are to be 
performed within the indefinite period known 
as “a reasonable time.” He proceeded to say 
that— 

“An anticipatory breach occurs when the 
seller refuses to deliver before the contractual 
time for delivery has arrived and the buyer 
accepts his refusal as a breach of contract. 
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In that case the following rules are well 
established, subject, of course, to any express 
provisions to the contrary in any particular 
contract. Immediately upon the anticipatory 
breach the buyer may bring his action whether 
he buys against the seller or not. It is the 
duty of the buyer to go into the market and 
buy against the defaulting seller if a reasonable 
opportunity offers. This is expressed by the 
phrase ‘ it is the buyer’s duty to mitigate 
damages.’ In that event the damages are 
assessed with reference to the market price 
of the repurchase. If the buyer does not 
perform his duty in this respect, the seller is 
none the less entitled to have damages assessed 
as at the date when a fresh contract might 
and ought to have been made. As a corollary 
to this rule the buyer may, if he pleases, go 
into the market and buy against the seller : 
as he is bound to do so to mitigate damages, 
so he is entitled to do so to cover himself against 
his commitments or to secure the goods. In 
that case again, the damages are assessed with 
reference to the market price at the date of 
repurchase. It is also settled law that when 
default is made by the seller by refusal to 
deliver within the contract time, the buyer 
is under no duty to accept the repudiation 
and buy against him, but may claim the differ¬ 
ence between the contract price and the 
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market price at the date when under the con¬ 
tract the goods should have been delivered. 
Further, in the case of an anticipatory breach 
the contract is at an end, and the defaulting 
seller cannot take advantage of any subsequent 
circumstances which would have afforded him 
a justification for noi -performance of his con¬ 
tract had his repudiation not been accepted. 
In logical strictness it would appear to follow 
that equally the defaulting seller cannot take 
advantage of a fall in the market before the 
due date for delivery to escape liability for 
damages ... it must be remembered that 
the object of damages is to place a person 
whose contract is broken in as nearly as possible 
the same position as if it had been performed. 
This result is secured by measuring damages 
either at the date of the repurchase, in the case 
of repurchase on an anticipatory breach, or 
at the date when the goods ought to have been 
delivered when there is no anticipatory breach, 
whether there is a repurchase or not. In these 
cases the buyer gets a new contract as nearly 
as may be like the broken contract, and the 
defaulting seller pays the extra expense in¬ 
curred by the buyer in restoring his position. 
Where, however, there is an anticipatory 
breach but no buying against the defaulting 
seller, and the price falls below the contract 
price between the date of the anticipatory 
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breach and the date when the goods ought to 
have been delivered, the adoption of the date 
of the anticipatory breach as the date at which 
the market price ought to be taken would put 
the buyer in a better position than if his 
contract had been duly performed. He would, 
if that date were adopted, be given a profit 
and retain his money wherewith to buy the 
goods, if so minded, on the fall of the market. 
It would be, in effect, to use a homely phrase, 
to allow him to eat his cake and have it. 
Perhaps it is better to avoid figures of speech, 
however picturesque, and to say, to make a 
profit from the anticipatory breach while the 
contract, if duly performed, would have shown 
a loss—a position which is I think irreconcilable 
with the principles upon which damages are 
awarded as between buyer and seller. In 
my opinion the true rule is that where there is 
an anticipatory breach by a seller to deliver 
goods for which there is a market at a fixed 
date, the buyer without buying against the 
seller may bring his action at once, but that if 
he does so his damages must be assessed with 
reference to the market price of the goods at 
the time when they ought to have been delivered 
under the contract. If the action comes to 
trial before the contractual date for delivery 
has arrived the Court must arrive at that 
price as best it can. To this rule there is one 
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exception for the benefit of the defaulting 
seller—namely, that if he can show that the 
buyer acted unreasonably in not buying against 
him, the date to be taken is the date at which 
the buyer ought to have gone into the market 
to mitigate damages. . . . The result in this 
case is that the damages are nominal.” 

In Millett v. Van Heek (L.R., 1920, III. K.B. 
535) the same principle was upheld, the words 
“or if no time was fixed, then at the time of 
refusal to deliver,” which conclude subsection (3) 
of section 51, being held not to apply to antici¬ 
patory breaches. Delivering the judgment of 
the Court, Bray, J., said that the primd facie 
measure of damages was the difference between 
the contract price and the price when the goods 
should have been delivered, but that if it could 
be shown by either party that the reasonable 
course for minimizing the damages would be 
otherwise this primd facie rule would not apply. 
For instance, if it could be shown that the reason¬ 
able course was for the buyer to at once enter 
into a forward contract directly the repudiation 
was accepted, or at some later date, then the 
difference between the contract price and the 
actual price paid would be the measure of 
damages. 

The decision of the Court was upheld by the 
Court of Appeal, but the Court expressed no 
opinion upon the question as to whether, when 
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the contract was for delivery within a reasonable 
time, it was or was not a contract for delivery 
at a “ fixed time ” within the meaning of the 
subsection. They wished to reserve that point 
until it was necessary to determine it (1921, L.R. 
2 K.B, 369). 

We may now pass on to breach of contract 
by non-acceptance or non-delivery of the goods 
at the due date, which is the subject matter of 
sections 50 and 51. 

Here, in the case of a breach of the seller 
by non-delivery, or of the buyer by non-accept¬ 
ance, the measure of damages is the esti¬ 
mated loss directly and naturally resulting in 
the ordinary course of events from the breach 
of contract. And where there is an available 
market for the goods in question, the measure 
^of damages is primd facie to be ascertained, in 
cases of breach by the buyer by non-acceptance, 
and by the seller by non-delivery, by the difference 
between the contract price and the market or 
current price at the time or times when they 
ought to have been accepted or delivered, or if 
no time was fixed, then at the time of refusal 
to accept or deliver. Where there is no true 
market in the goods in question, the measure of 
damages must be assessed under subsection (2) 
of section 50 if the buyer is in default, and under 
subsection (2) of section 51 if the seller be in 
default. 
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Here, as there is no market, the value of the 
goods must be arrived at by the best means 
available. If the goods were in fact resold by 
the seller, the price he obtained raises a good 
presumption as to their actual value. 

In cases where a seller has contracted to sell 
goods which have to be made, a buyer sometimes 
repudiates the contract, and says he will not 
accept the goods, before they are actually made. 
The law is clearly set out in the case of Cort v. 
Ambergate Railway Co. (1851, 17 Q.B. 127). Lord 
Campbell laid down the following rule. Where 
there is an executory contract for the manu¬ 
facturing and supply of goods from time to time 
to be paid for after delivery, if the purchaser, 
having accepted and paid for a portion of the 
goods contracted for, gives notice to the vendor 
not to manufacture any more, as he has no- 
occasion for them, and will not accept or pay for 
them, the vendor having been desirous and able 
to complete the contract, he may, without 
manufacturing and tendering the rest of the 
goods, maintain an action against the purchaser 
for breach of contract. 

The true meaning of the seller being “ ready 
and willing ” to perform his contract is that the 
non-completion of the contract was not due to 
the fault of the seller, and that he was always 
disposed and able to complete it if the buyer 
had not repudiated the contract. 
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The measure of damages in such a case is, 
in general, the difference between the cost of 
manufacture and the contract price, or, in other 
words, the seller’s profit. 

As the general rule in regard to damages is 
to place the injured party in the same position, 
or in as nearly the same position as possible, as 
if the contract had been performed, it is obvious 
that the question is frequently complicated by 
special circumstances, and subsection (2) of both 
sections 50 and 51 may then require careful 
consideration. 

In regard to the question of specific perform¬ 
ance of a contract as dealt with in section 52, 
there appears to be some uncertainty as to whether 
an arbitrator can award specific performance at all. 
It is probable, however, that he can so award, 
if the Court would, under the circumstances, 
award specific performance. 

In cases where the contract is with a foreigner 
and prices are expressed in foreign money, the 
variations in the rates of exchange were not until 
recently of very great importance. Of recent 
years, however, the variations have been so 
violent that the matter has become of 
considerable importance. 

It is now quite clear that where damages are 
assessed in one currency and payable in another 
the rate of exchange at the date of the breach 
of contract, and not that at the date of any 
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judgment or award, is to be taken as the basis 
of payment (see Di Ferdimndo v. Simon Smits & 
Co.; 1920, Com. Cas. 26, 37; and Lebeaupin 
V. Richard Crispin & Co.; 1920, Com. Cas. 
25, 335). 

Before passing on to damages for breach of 
warranty, it will be well to refer to the defence 
so often raised in breaches of contract, force 
majeure. Parties in default on a contract are 
very apt to attempt to claim for force majeure 
a much wider meaning than it properly has. 
The best exposition of the scope of the words 
is contained in a judgment of McCardie, J., in 
Lebeaupin v. Richard Crispin & Co. (loc. cit.) 
He said— 

“ This phrase force majeure has been intro¬ 
duced into many English commercial contracts 
within recent years. It is employed not only 
with increasing frequency but without any 
attempt to define its meaning or any effort 
to co-ordinate the phrase to the other provisions 
of documents. It is a phrase employed in 
the Code de Commerce of France. Thus, for 
example, article 230 of that code provides: 
La responsibiliU du capitaine ne cesse que par 

la preuve d^obstacles de force majeure . 

A broad statement on the matter appears in 
Goirand's French Commercial Law, 2nd Edition, 
page 854, who says: Force majeure. —This term 
is used with reference to all circumstances 
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independent of the will of man, and which it 
is not in his power to control, and such force 
majeure is sufficient to justify the non-execution 
of a contract. Thus war, inundation, and 
epidemics are cases of force majeure; it has 
even been decided that a strike of workmen 
constitutes a case of force majeure. 

“ This is a wide definition, but I think that 
it usefully, though loosely, suggests not only 
the meaning of the phrase as used on the 
Continent, but also the meaning of the phrase 
as often employed in English contracts. That 
‘ war * comes within the meaning of force 
majeure would seem to be the opinion of 
vSwinfen Eady, LJ., in Zinc Corporation v. 
Hirsch (1916, 1 K.B. 541); that a strike of 
workmen comes within the phrase was the 
opinion of Bailhache, J., in Matsoukis v, 
Priestman (1915, 1 K.B. 681). That learned 
Judge was, if I may respectfully say so, clearly 
right when he said that the phrase force majeure 
was not interchangeable with vis major or 
‘the Act of God.’ It goes beyond the latter 
phrases. Any direct legislative or administra¬ 
tive interference would, of course, come within 
the term ; for example, an embargo. But even 
such a thing as a breakdown of machinery 
through accident was deemed by Bailhache, J., 
to come within the words force majeure (Mat¬ 
soukis v. Priestman: loc. cit). This opinion 
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is agreeable to the view of Walton, J., in 
Yrazu v. Central Shipping Co. (1904,9 Com. Cas. 
100), when he ruled that although a miscalcula¬ 
tion of the master and engineer of a ship, causing 
a ship to leave with insufficient coals whereby 
she was compelled to call at another port and 
thereby suffered delay and depreciation of 
cargo, was not a case of force majeure, yet it 
would have been a case of force majeure if the 
deficiency of coal had arisen from some 
accident or casualty. In Matsoukis v. Priest- 
man (loc. cit.), Bailhache, J., seems to have 
ruled that delay caused by bad weather was 
not within the force majeure clause. But he 
was there dealing with the particular facts, 
and I conceive that normal bad weather is 
one thing, whereas abnormal tempest, storm, 
or the like may be another thing, and might 
well fall within the force majeure clause. The 
case of Dixon & Sons, Ltd. v. Henderson, Craig 
& Co., Ltd. (1919, 23 Com. Cas. 294) throws 
but little light on the matter, inasmuch as 
the force majeure clause there dealt with by the 
Court of Appeal was defined by the words 
following the heading of force majeure. But 
in The Concordo (1916, 2A.C. 199) an interesting 
question arose as to the meaning of force 
majeure in Article 2 of the Hague Convention, 
No 6, of 1907. Lord Parmoor, in reading 
the advice of the Privy Council, said: ‘ The 



BREACH OF CONTRACT, ETC. 


133 


force majeure contemplated in the article.is 
one which renders the vessel unable to leave 
the port, and cannot be construed to include 
the circumstance that the master has not been 
provided by the owners with sufficient financial 
resources to continue his voyage,’ 

“ I take it that a force majeure clause should 
be construed in each case with a close attention 
to the words which precede or follow it, and 
with a due regard to the nature and general 
terms of the contract. The effect of the clause 
may vary with each instrument.” 

In addition to the mere force majeure clause 
which is often a condition of the carrying out 
of a contract, definite events are frequently 
specified as excusing one or other of the parties 
from their duties under the contract. 

In most cases such an excepting clause usually 
specifies a list of events, and then adds a general 
word or words to more or less enlarge the list 
of specified events. The rules of construction of 
such clauses are identical with those holding in 
the interpretation of statutes, so that the diffi¬ 
culties in' such construction may be said to come 
under the rule known as the “ejusdem generis 
rule (“ of the same genus ” or “ of the same kind ”). 
As examples one may take such clauses as— 

“In the event of fire, strikes, lockouts, 
prohibitions by any government, or any other 
event beyond the control of the seller** 
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“ In the event of loss of time from deficiency 
of men or owner’s stores, breakdown of machin¬ 
ery, or damage to hull, or other accident 
preventing the working of the steamer . . 
the hire shall cease from the commencement 
of such loss of time, etc.” 

“The importation of aims, ammunition, 
gunpowder, or any other goods may be pro¬ 
hibited by Proclamation or Order in Council ” 
(Section 43, Customs Consolidation Act, 1876). 
In the above examples which are sufficient to 
illustrate the question, the specific words are in 
ordinary type, the general words following them 
being in italics. 

It is not always, nor usually the case, that such 
general words may be interpreted in their exact 
dictionary sense, and they must always be examined 
in the light of the “ ejusdem generis ” rule. 

This matter of the construction of exemption 
clauses in a contract of sale is so important, 
and sometimes leads to results entirely unsus¬ 
pected by a contracting party, that no apology 
is needed for the introduction of the somewhat 
technical matter necessary to explain it, in so far 
as it can be explained, as it is full of difficulties 
which give our learned Judges much trouble. 
The general postion is explained in Maxwell On 
Statutes (6th edition, 583 et seq.) when he says— 

“ The general word which follows particular 
and specific words of the same nature as itself 
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takes its meaning from them, and is presumed 
to be restricted to the same genus as those 
words: or in other words, as comprehending 
only things of the same kind as those designated 
by them; unless, of course, there be something 
to show that a wider sense was intended.” 
And again (loc. cit. p. 592) he says— 

“Of course, the restricted meaning, which 
primarily attaches to the general word in such 
circumstances, is rejected when there are 
adequate grounds to show that it was not used 
in the limited order of ideas to which its 
predecessors belong.” 

And again (loc. cit. p. 596)— 

“The general principle in question applies 
only where the specific words are all of the same 
nature. Where they are of different genera, 
the meaning of the general word remains 
unaffected by its connection with them.” 

The above quotations illustrate, as remarked 
by McCardie, J., in his judgment in Magnhild 
V. McIntyre Bros. & Co. (1920, 3 K.B. 327), the 
complexity of the rule. 

One of the most recent cases which well illus¬ 
trates the working of this rule, and which should 
be a simple and useful lesson to those who frame 
contract forms, is that of the case otThe Attorney- 
General v. Brown (1919, 1 K.B. 773). The 
material point of the case was that according to 
section 43 of the Customs Consolidation Act 
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1876, “ the importation of arms and ammunition, 
gunpowder, or any other goods may be prohibited 
by Proclamation or Order in Council.” 

On 25th June, 1919, His Majesty proclaimed 
that various articles including all descriptions 
of chemicals were prohibited from importation 
except under licence of the Board of Trade. The 
defendants John Brown trading as Brown & 
Forth, chemical manufacturers imported, in 
August, 1919, six casks of a chemical named 
pyrogallic acid, which is not an explosive, but is 
used almost entirely for photography, hair dye 
manufacture, and medicinal purposes. 

Sankey, J., in his well-known judgment decided 
in favour of the defendant, and said that the 
“ ejusdem generis ” rule must be applied to the 
construction of the section quoted, and that the 
meaning of the general words must be restricted 
to that of the particular words which precede 
them, and that “ any other goods ” means goods 
of the class of arms, ammunition, and gunpowder. 

The learned Attorney-General argued that the 
article pyrogallic acid was one which, even if 
the “ ejusdem generis ” rule did apply, came 
within the specific words, since photography 
was an art absolutely indispensable in war, and 
is capable of being used in the manufacture of 
explosives and poisonous gas. The learned judge, 
however, said that in his view, it would be 
straining language to give effect to this contention. 
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Perhaps the simplest statement of the doctrine 
embodied by the rule is to be found in a 
judgment of Lord Campbell, CJ., in Reg. v. 
Edmundson (1859, L.J. (M.C.) 213). He then 
says— 

“ I accede to the principle laid down in all 
the cases which have been cited, that, where 
there are general words following particular 
and specific words, the general words must 
be confined to things of the same kind as 
those specified.” 

Most of the decided cases relating to commercial 
contracts deal with charter parties, but its appli¬ 
cation to ordinary sale contracts is not difficult 
to trace from such decisions. 

The judgment of McCardie, J., in Magnhild 
V. McIntyre Bros. S' Co. (1920, K.B. 327) is very 
illuminating, and sums up the difficulties of the 
whole matter. Attention is called to the observa¬ 
tions of various judges, such as that of Hamilton, 
J., in Thorman v. Dowgate Steamship Co. (1910, 

1 K.B. 410) where he says— 

“The 'ejusdem generis' rule is a canon of 
construction only. The object of it is to find 
the intention of the parties. The instrument, 
the nature of the transaction, and the language 
used must all have due regard given to them.” 
The following verbatim extract from the judg¬ 
ment in Magnhildy. McIntyre Bros. & Co. (loc. cit) 
will make the matter as dear as it can be made. 
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“ What is this ‘ejusdem generis ’ rule ? The 
matter was cautiously put by Lord Halsbury 
in Thames and Mersey Marine Insurance Co. 
V. HamiUon (12 App. Cas. 490) where he said 
‘ Two rules of construction now firmly estab¬ 
lished as part of our law may be considered as 
limiting those words. One is that words, 
however general, may be limited with respect 
to the subject matter in relation to which they 
are used. The other is that general words may 
be restricted to the same genus as the specific 
words that precede them.’ ” 

Now this statement seems to prevent the appli¬ 
cation of the rule unless a genus can be found. 
That view is fully agreeable to the opinion 
expressed by the Court of Appeal in Tillmanns 
V. 5. 5. Knidsford (1908, 2 K.B, 385). Vaughan 
Williams, LJ., said— 

“ If a common genus is not to be found the 
necessary consequence would be that the 
words ‘ or any other cause ’ could not be limited 
by the doctrine of ‘ejusdem generis.’ Famell 
L. J., said (ibid) : ‘ Unless you can find a category 
there is no room for the application of the 
'ejusdem generis’ doctrine.’ Kennedy, L.J., 
said (1908, 2 K.B. 409): ‘The genus must first 
be found, and then you must find whether the 
words that follow are applicable to the species 
enumerated belonging to the one genus.’ 
So, too, in Larsen v. Sylvester (1908, A.C, 295) 
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Lord Loreburn, L.C., said: ‘ Those words follow 
certain particular specified hindrances which 
it is impossible to put into one genus.* 

What, then, is a genus 7 I confess that I find 
great difficulty in answering that question. How 
the language of natural history came to be 
applied to the construction of commercial docu¬ 
ments or to statutes, wills and deeds, I know not. 
The phrases of science deal with precise things. 
The phrases of law deal with matters of infinite 
ambiguity and cross division. Hence it was well 
said by Hamilton, J., in Thorman's case (1910, 

1 K.B. 410) ‘It is not necessary that either 
genus or differentia should be of extreme 
scientific precision.’ 

But the rule of ‘ ejusdem generis ’ cannot be 
applied at all unless there be some broad test 
for the ascertainment of genus. So far as I can 
see the only test seems to be whether the specified 
things which precede the general words can be 
placed under some common category. By this 
I understand that the specified things must 
possess some common and dominant feature. 
Thus in Fenwick v. Schmalz (L,R. 3 C.P. 313) 

(a charter party case) the words were ‘ except 
in cases of riots, strikes, or any other accidents 
beyond his control.’ The Court apparently 
thought that the words ‘other accidents’ 
meant accidents * ejusdem generis’ with riots 
and strikes in which human instrumentality was 
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concerned. So, too, in In re Richardsons & 
Samuel & Co. (1898,1 Q.B. 261) (a charter party 
case) the charter party excepted, amongst other 
things, ‘ strikes, lock outs, accidents to railway ’ 
and also ‘ other causes beyond charterer’s con¬ 
trol.’ The Court of Appeal held that the 
"ejusdem generis ” rule applied. A. L. Smith, 
L. J., said: ‘ Of course there must be some limita¬ 
tion put upon these words ’ [that is, the general 
words], ‘ otherwise the words that precede would 
be mere surplusage. In my opinion this clause 
must be read as covering exceptions ‘ejusdem 
generis ’ with those that precede it—that is, 
matters that deal with the impossibility of 
getting the oil to the port and into the ship.’ 
Thus the Court found that the specific words in 
question fell under a common category.” 
Sometimes the specific words may, although 
they are in a common category, be so diverse 
in their nature that they make the genus very 
wide, so that the general words may include 
something not closely resembling any of the 
specific things. It will be seen from the above 
considerations that in the construction of the 
exemption clauses in a contract, the following 
general conclusions hold good. 

(1) The “ ejusdem generis ” rule is only a working 
canon of construction, and general words follow¬ 
ing specific words are not to be taken prima facie 
in a restricted sense. 
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(2) If the specific words in the exemption clause 
cannot possibly be included in some common 
category, the general words (e.g. “ or any other 
cause ”) are not limited or restricted by the 
"ejusdem generis” rule. 

(3) If the specific words are within some 
common category, and yet very diverse from one 
another, the genus is correspondingly enlarged, 
and the general words are correspondingly less 
restricted in their meaning. 

(4) The " ejusdem generis ” rule will not operate 
to override the clearly expressed intention of the 
parties. 

The “ejusdem generis” rule can be prevented 
from having any effect on an exemption clause 
by so wording the clause that the intention of 
the parties is clearly against the application of 
the rule. In Larsen v, Sylvester (1908, A.C. 
295) this was done by the use of the words “ of 
what^kind soever.” 

The right of rejecting goods which do not 
conform to their description so as to constitute 
a breach of condition, has been dealt with in 
Chapter VI. 

Where damages have to be assessed for breach 
of warranty, subsection (3) of section 53 fixes 
the prima facie measure of damages as the 
difference between the value of the goods at the 
time of delivery to the buyer and the value they 
would have had if they answered to the warranty. 
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So that where damage other than this has been 
suffered and requires assessment, resort must 
be had to subsections (2) and (4). For example, 
where the place of delivery or the nature of the 
packages are such that examination is impossible 
until a later date, the damages are rightly assessed 
by resort to subsection (2) (Van den Hurk v. 
Martens, 1920, Com. Cas. 170). 

If a buyer has accepted goods, which entitle 
him to claim damages for a breach of warranty, 
and he does not sell them at once, he holds them 
at his own risk of loss if the market declines, 
or to his own interest or profit if the market rises, 
his damages being based on the value at the time 
of the breach of contract. 

If a buyer has resold goods, and the goods 
delivered to him by his seller are below contract 
quality, the fact that his sub-buyer accepts them 
without claiming any damages will not exonerate 
the original seller from paying damages tp the 
original buyer. The principle is indicated in 
Rodocanachi v. Milburn (1886, 18 Q.B.D. 67) 
where Lord Esher said— 

“ That in an action for non-delivery or non- 
acceptance the law does not take into account 
m estimating the damages anything that is 
accidental as between the plaintiff and the 
defendant, as, for instance, an intermediate 
contract entered into with a third party for 
the purchase or sale of goods.” 
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This, however, was in a case of non-delivery. 
In Wertheim v. Chicoutimi Pulp Co. (1911, A.C. 
301 P.C.) goods were delivered late, and there was 
no claim as to quality, damages for delay in 
delivery being claimed. Here it was held that 
the value of the goods at the time of actual 
delivery was the price at which he had resold 
them, and not the market price. 

This case is very difficult to reconcile with 
Rodocanachi v. Milburn, and the latest case on 
the matter where quality came into consideration 
is Slater v. Hoyle (1920, L.R., 2 K.B. 11) where the 
Appeal Court followed Rodocanachi v. Milburn 
and commented on Wertheim v. Chicoutimi Pulp 
Co. The last named case was a Privy Council 
decision and did not appear to be approved 
by the Court of Appeal. The facts in Slater 
V. Hoyle were that the sellers sold unbleached 
cotton to the buyers, and the buyers bleached 
the cotton and sold it to a sub-buyer. The cotton 
delivered was below contract value, but the 
buyers bleached it and delivered it to their sub¬ 
buyer who took it at his contract price without 
complaint. The original sellers claimed relief 
on the ground of the buyers having resold 
the goods at full contract price. The Court, 
following Rodocanachi v. Milburn, held that this 
sub-contract was immaterial to the issue. “The 
purchaser here,’’ said Warrington, L.J., “has 
received inferior goods of smaller value than 



144 


COMMERCIAL CONTRACTS 


those he ought to have received. He has lost 
the difference in the two values, and it seems 
to me immaterial that by some good fortune, 
with which the plaintiffs have nothing to do, 
he has been able to recoup himself what he paid 
for the goods. If the goods had been of the 
quality contracted for he might have sold them 
at a higher price and made a profit.” 

Bankes, LJ., said— 

“ I do not think that the decision in Wertheim's 
case can be extended to apply to a case where 
damages are claimed for a breach of warranty 
of quality. It is not, however, necessary to 
decide that point, as in the present case what 
the appellants were buying from the respondents 
were unbleached goods, whereas what they 
were selling to the West Somerset and Devon 
Manufacturing Co., were bleached goods. If 
the rule laid down in Wertheim^s case is ever 
to be applied in a case like the present, it can 
only be so applied where the sub-sale relied 
on in mitigation of damages is a sale of the 
identical article which was the subject of what 
Lord Dunedin speaks of in Williams v. Agius 
(1914, A.C. 510) as the principal sale.” 

It is clear, however, that the Court, although 
not deciding the point, were averse to the appli¬ 
cation of Wevihdmh case to any case of damages 
for breach of warranty of quality. 

We may now consider shortly the rights of an 
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unpaid seller against the goods themselves. 

An unpaid seller is defined in the Act (section 38) 

as follows— 

§ 38. (1) The seller of goods is deemed to be an 

"unpaid seller” within the meaning of this Act— 

(a) When the whole of the price has not been 
paid or tendered. 

(b) When a bill of exchange or other negotiable 
instrument has been received as conditional pay¬ 
ment, and the condition on which it was received 
has not been fulfilled by reason of the dishonour of 
the instrument or otherwise. 

Notwithstanding that the property in the goods 
has passed to the buyer, an unpaid seller has the 
following rights against the goods. 

(1) He has a lien on them [or a right to retain 
them] for the price while he is in possession of 
them. 

(2) In case of the insolvency of the buyer 
he has the right of stopping the goods in transitu 
after he has parted with possession of them. 

(3) He has the right to resell the goods subject 
to the provisions of sections 47 and 48 of the Act. 

Before the passing of the Sale of Goods Act, 
the decisions on the rights of the unpaid seller 
were, in some cases, confusing, but these are so 
clearly set out in sections 38 to 48 of the Act, 
that they need but little comment here. 

An unpaid seller’s lien arises when the buyer 
is in default, whether he be solvent or not. The 
right of stoppage in transitu arises only in the 
case of the buyer’s insolvency. 
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If a seller should be in possession of the goods 
as bailee, his lien only extends to the price of 
the goods, and not for the warehouse charges, 
etc., since these are incurred against the buyer’s 
wish, and must be recovered by a personal action 
(Somes V. British Empire Shipping Co., 1860 
28 L.J., Q.B. 220, Ex Ch.). 

In the case of delivery by instalments, where 
there is no stipulation that each instalment shall 
be deemed to be a separate contract, the seller’s 
lien extends over the whole of the goods. But 
where each delivery is to be treated as a separate 
contract, or where each instalment is to be paid 
for separately, the lien will be apportionable, 
and if one instalment has not been paid for, 
the seller has no lien on a further instalment, 
where the buyer is ready to pay for such further 
instalment. And even though there be an 
instalment unpaid for, any other instalment 
which has been paid for must be delivered, even 
if the buyer has become insolvent. 

Once goods have been delivered to a carrier for 
transmission to the buyer the right of lien ceases, 
and only the right of stoppage in transitu exists. 

Where the right of stoppage in transitu arises, 
the rights end with the goods themselves, and 
if they have become damaged, and having been 
insured, insurance money has been paid to the 
purchaser, the money so paid cannot be claimed 
under the right of stoppage in transitu. 
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In Kendall v. Marshall, Stevens & Co. {1883, 
11 Q.B.D. 356, C.A.), Lord Esher said of the 
limitations of “ in transitu ”— 

“Goods are deemed to be in transitu not 
only while they remain in the possession of 
the carrier, whether by water or land, and 
although such carrier may have been named 
and appointed by the consignee; but also 
when they are in any place of deposit connected 
with the transmission and delivery of them, 
having been there deposited by the person who 
is carrying them for the purposes of trans¬ 
mission and delivery until they arrive at the 
actual possession of the consignee or at the 
possession of his agent, who is to hold them at 
his disposal and deal with them accordingly.” 
In regard to the seller’s lien, the question of 
the issue of delivery orders becomes of considerable 
importance. 

A delivery order is merely an order given by 
a seller on someone who holds possession of the 
goods as a bailee. It is, until actually acted 
upon, merely an order or promise to deliver, and 
the giving of a delivery order does not, as such, 
make delivery complete until the bailee—ware¬ 
houseman, for example—admits that he holds 
the goods for the buyer—or in legal phraseology, 
until he attorns to the buyer {see under Delivery 
Orders, Chapter IX, p. 161). 

A warrant, of course, is a document issued by 
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the bailee, stating that the goods mentioned 
therein are deliverable to a certain person or his 
assignor. 

Now where the seller has a lien on the goods, 
and the buyer has resold the goods, the seller’s 
lien is good against the sub-purchaser unless the 
seller has assented to the sub-sale. 

The most recent case illustrating this point 
is Mordaunt v. British Oil and Cake Mills (1910, 
2 K.B 502). In this case Crichton Bros, had 
bought oil from the defendants and had sold 
part of it to Mordaunt Bros., giving them a 
delivery order as occasion arose, on the defendants 
to deliver oil “ ex our contract.” The plaintiffs 
lodged the delivery orders, endorsed with such 
words as “ please deliver as per our instructions ” 
or “please wait our orders.” The defendants, 
on receipt of these delivery orders, entered the 
plaintiffs’ name in their books, and deliveries were 
from time to time made to the plaintiffs or their 
sub-purchasers. Crichton Bros, became in arrears 
in their payments, and the defendants refused 
further deliveries. It was held that the defen¬ 
dants had not lost their lien on the undelivered 
oil, as they had not assented to the sub-sale by 
Crichton Bros, to the plaintiffs. The learned 
Judge said— 

“ In my‘opinion the assent which affects 
the seller’s right of lien must be such an assent 
as in the circumstances shows that the seller 
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intends to renounce his rights against the 
goods. It is not enough to show that the fact 
of a sub-contract has been brought to his 
notice and that he has assented to it merely 
in the sense of acknowledging the receipt of 
the information.” 

In Mordaunt v. British Oil and Cake Mills 
(supra) the oil sold was of unascertained goods— 
and the entry of the sub-buyer’s name on the 
books of the original seller was not to be taken 
as an assent to the sub-sale. The Court, however, 
held that an assent would be more readily inferred 
from the acceptance of a delivery order and the 
entry in the seller’s books of the sub-buyer’s 
name where the goods were specific than where 
they were unascertained. 


11-(IMS) 



CHAPTER IX 


MISCELLANEOUS MATTERS 
(a) Quantity 

Sections 30 and 31 regulate the delivery of goods 
in regard to quantity. They are as follows^— 

§30. (1) Delivery OF Wrong Quantity. Where 
the seller delivers to the buyer a quantity of goods 
less than he contracted to sell, the buyer may reject 
them, but if the buyer accepts the goods so delivered 
he must pay for them at contract rate. 

(2) Where the seller delivers to the buyer a quantity 
of goods larger than he contracted to sell, the buyer 
may accept the goods included in the contract and 
reject the rest, or he may reject the whole. If the 
buyer accepts the whole of the goods so delivered 
he must pay for them at the contract rate. 

(3) Where the seller delivers to the buyer the goods 
he contracted to sell mixed with goods of a different 
description not included in the contract, the buyer 
may accept the goods which are in accordance with 
the contract and reject the rest, or he may reject the 
whole. 

(4) The provisions of this section are subject to 
any usage of trade, special agreement, or course of 
dealing between the parties. 

§31. (1) Instalment Deliveries. Unless other¬ 
wise agreed, the buyer of goods is not bound to accept 
delivery thereof by instalments. 

(2) ^^ere there is a contract for the sale of goods 
to be delivered by stated instalments which are to 
be separately paid for, and the seller makes defective 
deliveries in respect of one or more instalments, or 
the buyer neglects or refuses to take delivery of or 
pay for one or more instalments, it is a question in 
each case depending on the terms of the contract, 
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and the circumstances of the case, whether the breach 
of contract is a repudiation of the whoJe contract, or 
whether it is a severable breach giving rise to a claim 
for compensation, but not to a right to treat the 
whole contract as repudiated. 

In regard to the delivery of more or less than 
the actual quantity contracted for, if the quantity 
is only in trifling excess or deficiency of the 
contract quantity, the maxim “ de minimis 
non curat lex ” will apply, as in Shipton, Anderson 
& Co. V. Weil Bros. (1912, 1 K.B. 574), where a 
maximum of 4,950 tons was sold and 55 lbs. 
in excess were delivered. In this case the sellers 
did not ask for payment of the 55 lbs., but the 
de minimis principle would, apparently, apply 
even if the trifling excess were charged for. 

Where the seller is uncertain as to the exact 
amount he will be able to deliver, as where ordin¬ 
ary packages such as casks are filled and weighed, 
and the exact weight is not easily determinable 
at the time of sale, it has become customary 
to protect the seller by adding qualifying words 
such as “about ” or “so much more or less.” 

When the expressions “ about ” or “ more 
or les^ ” are used, the seller is allowed to deliver 
a reasonable quantity above or below the actual 
quantity contracted for. What is reasonable is 
largely a question of trade usage, where a certain 
perceiltage either way is deemed to be the proper 
margin. 

It must be remembered that these qualifying 
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words are to protect the seller, and the buyer 
cannot claim to fix the exact quantity he will 
accept, when limit variations are named in the 
contract. Thus, in Thornett v. Fehr & Yuills 
(1920, Com. Cas. 26, 59) the contract was 
for “ 200 tons, 5 per cent more or less.” Only 
161 tons were delivered. It was held by the 
Court, Lord Reading, L.CJ., delivermg the 
judgment, that— 

“the meaning of that clause is that the 
sellers are bound to deliver at least 190 tons, 
and may, if they please, deliver any further 
amount to make the total as much as 210 tons. 
The sellers have the right to decide how much 
they will deliver within the given margin, and 
I do not agree with the arbitrators in thinking 
that the words ‘ 5 per cent more or less ’ only 
cover accidental or inadvertent variations 
from the contract quantity. AU that the 
sellers here are bound to deliver is 190 tons, 
and the Court cannot inquire whether the 
shortage is accidental or deliberate. If at 
least 190 tons had been delivered the contract 
would have been performed, and the damages 
here can only be damages for non-delivery of 
the 29 tons outstanding beyond the 161 tons 
which the sellers are ready and willing to 
supply.” 

In F, W. Moore & Co., Ltd., v. Landauer & Co., 
Ltd. (1920, Com. Cas, 26, 66), the contract 
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was for about 3,100 cases of canned fruits, to be 
packed in cases containing 30 tins each. On 
arrival it was found that about half the goods 
were packed in cases containing 30 tins each and 
the remainder is cases containing 24 tins. The 
matted came before the Court in the form of an 
award in the form of a special case. Rowlatt, J., 
in his judgment said— 

“ In my opinion they are entitled to reject 
the whole. I think that is the effect of section 
30 of the Sale of Goods Act. In sub-section 
3 of that section the words ‘ mixed with * are 
equivalent to ‘in company with,’ and the 
buyer has the option of either accepting that 
part of the goods which is in accordance with 
the contract or rejecting the whole.” 

This judgment has been upheld by the Court 
of Appeal (LR., 1921, 2 K,B. 519). 

Where a contract is worded in the following 
manner—“about 150 tons, in monthly instal¬ 
ments of 25 to 30 tons ”—it is a question of 
construction as to whether the qualifying words 
govern the whole amount, or the instalments, 
or both. 

Reuter v. Sala (1879, 4 C.P.D, 239, C.A.) is a 
case of considerable importance, as dealing with 
the dehvery of a wrong quantity by declaration 
under a shipping contract. The plaintiffs sold to the 
defendants about 25 tons (more or less) of pepper, 
October and/or November shipment from Penang 
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to London, the name of the vessel or vessels, 
marks and full particulars to be declared to the 
buyer in writing within 60 days from the date 
of the bill of lading. On 19th January, the 
plaintiffs declared 500 bags weighing about 25 tons 
in the Borga, the bills of lading, three in number, 
being dated 29th November (two) for 395 bags, 
and 11th December, for 105 bags. The defendants 
learned that the 105 bags were in fact shipped in 
December, refused the declaration as not being 
for the full quantity. On 5th February, the 
plaintiffs offered a fresh declaration of 105 other 
bags on the same vessel, under a bill of lading 
dated 29th November. This second declaration 
was out of date, as more than 60 days had elapsed 
since the date of the bill of lading. It was held 
by Lord Coleridge, L.J., whose judgment was 
affirmed in the Court of Appeal, that as the whole 
of the pepper according to the contract was not 
declared within the contract time the defendants 
were not bound to accept it or any part thereof. 

(6) Delivery 

There are a few terms in regard to delivery 
which may be usefully considered. 

Subject to Safe Arrival. In A. ]. Barnett v. 

}avert & Co. (1916, 2 K.B. 390) the defendants 
contracted to sell to the plaintiff “ about.*’ 4 tons 
of hematine crystals ex Liverpool, net cash 
against invoice, and subject to safe arrival. The 
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defendant was not able to obtain the hematine 
from his seller, and therefore never shipped it at 
all. It was held by Bailhache, J., that the words 
“ safe arrival ” showed that the event provided 
against was the non-arrival of the goods at their 
destination after shipment: that there was 
therefore an absolute engagement to ship, or to 
see that the goods were shipped, and the sellers 
were liable for non-delivery. 

What is Shipment? In a contract for “600 
tons of Madras rice to be shipped during the 
months of March and/or April,” this question has 
been settled (Bowes v. Shand, 1877, 2 A.C. 455). 
Nearly all the rice was put on board during 
February and the bills of lading were dated 23rd, 
24th and 28th February, and 3rd March. Most 
of the rice covered by the latest bill of lading 
was in fact put on board in February. Trade 
evidence was called by the defendants, who 
refused the shipment, to show that the words 
“to be shipped during the months of March 
and/or April ” were understood in the trade in 
their ordinary meaning and had no special 
significance. It was held that the whole of the 
rice ought to have been put on board during 
the months mentioned. 

In giving judgment. Lord Cairns and Lord 
Blackburn distinguished the case of Alexander v. 
Vanderzee (1872, L.R., 1 C.P. 530) on the ground 
that there the shipment of the goods which were 
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for June and/or July shipment, had commenced 
before the end of May, and had proceeded con¬ 
tinuously with reasonable despatch and in the 
ordinary way, but the shipment having been 
completed in June, although commenced in May, 
and a bill of lading having been given in June 
for the whole quantity shipped, it might therefore 
well be a question for the jury whether it was a 
May or June shipment. In Bowes v. Shandy 
about nine-tenths of the goods were put on board 
during February, and bills of lading taken during 
that month, so as to the greater portion of 
the goods it was clearly a February ship¬ 
ment. Benjamin {On Sale, 6th edition, p. 678) 
considers that Alexander v. Vanderzee, although 
not expressly over-ruled by Bowes v. Shand, 
cannot after that decision possess any 
authority. 

It appears that, in the absence of any trade 
usage to show that the words have a special 
meaning, it is for the Court to construe the 
words “ shipment May and/or June,” etc., and 
that the judgment in Bowes v. Shand, including 
the remarks on Alexander v. Vanderzee, covers 
the question. 

Date of Bill of Lading. Where a contract 
contains a stipulation that the bill of ladmg 
shall be for a certain date (or month), |he buyer 
may reject the goods if the bill of lading be out 
of date although the goods were in fact shipped 
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during the time in question (The General Trading 
Co., and Van Stolk, 1911, 16 Com, Cas. 95). 

The date of a bill of lading is primd facie 
evidence of date of shipment, but in a contract 
for “May shipment,” where the bill of lading 
is dated 1st June, it may be a good delivery 
if the goods were actually put on board in May. 
(sed quaere ?) But not so, of course, where there 
is a stipulation that the bill of lading shall be 
dated May. 


(c) Trade Usage 

The words “trade usage,” or, less properly 
“trade custom,” are often used very freely in 
attempts to press or defend a claim where breach 
of contract is alleged, and arbitrators often have 
much difficulty in deciding to what extent they 
should admit evidence of trade usage, and where 
admitted, to what extent it should influence them. 

Under section 14, subsection (3), an implied 
warranty or condition as to quality or fitness 
for a particular purpose may be annexed by the 
usage of the trade; and by subsection (4), an 
express warranty or condition does not negative 
a warranty or condition implied by the Act 
unless inconsistent therewith. 

It may be useful to refer to the most recent 
judgment in which trade usage has been involved. 
In Comptoir Commercial Anversois v. Power, Son 
Co. (1920, LR., 1 K.B. 868, C.A,) the 
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arbitrators had found (1) the business of exporting 
grain from America to Europe is based upon the 
sale of exchange in America, and it has long been 
a well-recognized usage or custom for shippers 
of grain from America to sell or negotiate the 
exchange to or with an exchange buyer in America, 
and the sale of goods provided for in the contracts 
in question could not be carried out unless such 
exchange were possible; (2) the buyers were 
aware of the above usage or custom at the time 
the contracts were made. In his judgment, 
Warrington, L.J., said— 

“ We have then to determine whether on the 
facts found by the arbitrators the contracts 
were subject to an implied term that in a 
certain event the contracts should be at an 
end. The event suggested is the impossibility, 
for reasons not personal to the sellers, of 
selling or negotiating the exchange in America, 
i.e. of selling or negotiating in America bills 
drawn there on the buyers with bills of lading 
and insurance policies or certificates of insur¬ 
ance attached. What is said is that the whole 
business of exporting grain from America to 
Europe is based upon the sale of exchange in 
America, and that it has long been the recog¬ 
nized usage or custom for shippers to sell or 
negotiate the exchange accordingly, and that 
this usage or custom was known to the buyers 
and becomes ‘the basis of the contract in 
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the mind and intention of the contracting 
parties ’: per Lord Shaw, in Horlock v. Beal 
(1916, 1 A.C. 486); so that the impossibility 
of putting it in practice in the particular case 
has the effect of determining the contract. 
In my opinion it does not follow that, because 
the export business depends on the sale of 
exchange, therefore the usage or custom relating 
thereto becomes the basis of the contract in 
the minds of both parties. The buyer has no 
concern with the mode in which the seller 
frames his business.” 

This case illustrates the difference between a 
true trade usage and what one may call “ domestic 
practice.” {See also p. 56, Chapter V.) 

A trade usage to be successfully set up must be 
a usage or custom that is practically universal in 
the particular trade, and which is also reasonable 
in itself. 

But, however common a usage of the trade 
may be, it can never change the intrinsic character 
of a contract. For example, where a broker has 
been instructed to buy goods for a principal, he 
may not rely on a common practice to convert 
himself into a principal and sell goods which he 
has in fact purchased on his own account 
(Mollett V. Robinson, 1870, L,R., 5 C.P, 646). 

An express warranty in a contract may be 
interpreted by parol evidence of a trade usage, 
but the usage must not be inconsistent with the 
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terms of the express warranty, nor must it qualify 
the express warranty so as to alter its character 
(Powell V. Horton, 1836, 2 Bing. N.C. 668; and 
Yates V. Pym, 1816, 6 Taunt. 446). 

Where the contract was for “best palm oil, 
wet, dirty and inferior oil, if any, at a fair allow¬ 
ance,” evidence was tendered to show that there 
was no recognized standard for the allowable 
proportion of inferior oil, and that the contract 
was satisfied if a substantial proportion of best 
oil was delivered. “ The parties,” said Hill, J., 
“ are silent as to what proportion of wet, dirty 
and inferior oil the cargo may contain. But it 
appears that there is an established usage as 
to what proportions will satisfy a contract to 
deliver ‘ best ’ palm oil. ... Evidence of this 
usage is admissible to explain that which is left 
undefined in the contract ” (Lucas v. Bristow, 
1858, 27 L.J., Q.B. 364). 

A trade usage may therefore be used to explain 
an express warranty, but may not alter, contradict 
or qualify it. 

Section 55 enacts that— 

Where any right, duty, or liability would arise under 
a contract of sale by implication of law, it may be 
negatived or varied by express agreement or by the 
course of dealing between the parties, or by usage, if 
the usage be such as to bind both parties to the contract. 

The important point in this section is that a 
trade usage must bind both parties if it is to 
negative or vary any term which would be 
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implied by law. The principal terms implied 
by law are those of fitness for a particular 
purpose, merchantability, and correspondence 
with description or sample. 

Qualifying words as to quantity to be delivered, 
which have been referred to above (p. 151) are 
to be construed by the Court. Where such words 
have acquired a special meaning in a given trade 
or locality, parol evidence of such trade usage 
is admitted. 

Wherever a trade usage is relied upon by one 
party it is open to the other party to prove the 
non-existence of the usage, its unreasonableness 
or illegality, or that it formed no part of the 
contract. 


(d) Delivery Orders 

Delivery orders are, under the Factors Act, 
1889, documents of title. But the transactions 
dealt with by that Act are those of factors, or 
mercantile agents as they are termed in the Act. 
Apart from the operations of the Factors Act, 
a delivery order is not a document of title, and 
it is in its more usual sense that a delivery oi'der 
is here considered. 

Delivery orders are, until acted upon, mere 
promises to deliver, as Lord Esher said in Gillmann 
V. Carbutt (1889, 61 L.T. 281, C.A.). They are 
instructions given by a seller to a bailee who is in 
possession of the goods, as his agent, to deliver 
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the goods to the buyer. Sometimes the seller 
issues a delivery order on himself, where the 
goods sold are stored in his own warehouse. 
Where goods are in the possession of a bailee, 
such as a warehouseman or wharfinger, the 
delivery order is an instruction to the bailee to 
deliver the goods to the buyer, and is not a con¬ 
structive delivery of the goods. It becomes a 
constructive delivery of the goods only when the 
bailee attorns to the buyer, that is, states that 
he holds the goods for the buyer or when the 
buyer lodges the delivery order with the bailee. 
Where the seller is in possession of the goods it 
is probable (Benjamin, On Sale, 6th edition) that 
there is an actual delivery of the goods when the 
seller attorns to the buyer. A delivery order, 
although it may be endorsed over to another 
person than the original buyer, is not a negotiable 
instrument, and cannot pass on to a transferee 
any right of action which the transferor might 
have had against a prior holder, or the issuer. 
When the holder of a delivery order lodges it 
with the bailee he takes possession of the goods, 
eith'er actual, by taking them away, or construc¬ 
tive, in that the bailee now holds the goods for 
him. 

The effect of a delivery order is well set out in 
(Benjamin, On Sale, 6th edition, p. 242). “ When 
the goods at the time of the sale are in possession 
of a third person, an actual receipt takes place 



MISCELLANEOUS MATTERS 


163 


when the seller, the buyer and the third person 
agree together that the latter shall cease to hold 
the goods for the seller and shall hold them for 
the buyer. They were in possession of an agent 
for the seller, and therefore in contemplation of 
law in possession of the seller himself, and they 
become in the possession of an agent for the 
buyer, and therefore in that of the buyer himself. 
But all of the parties must join in this agreement, 
for the agent of the seller cannot be converted into 
an agent for the buyer without his own knowledge 
and consent. Therefore, if the seller have goods 
in possession of a warehouseman, a wharfinger, 
carrier or other bailee, the seller’s order given 
to the buyer directing the bailee to deliver the 
goods or to hold them subject to the control of 
the buyer, will not effect such a change of posses¬ 
sion as amounts to actual receipt, unless the 
bailee accept the order, or recognize it, or consent 
to act in accordance with it; nor will the transfer 
to the buyer of a warrant, issued by the bailee 
himself, amount to an actual receipt by the 
buyer, unless the bailee has attorned to him, and 
until the bailee has so acted, he remains agent 
and bailee of the seller.” 

Until the delivery order has been lodged or 
possession of the goods actually or constructively 
been taken, the seller has the right of lien on the 
goods. (But see below as to the effect of the 
Factors* Act, so far as sub-buyers are concerned.) 
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There are exceptional cases where delivery is 
made, in accordance with the above principles, 
but a term of the contract is that the goods shall 
remain in the bailee’s possession until payment. 
The seller’s right is, then, strictly speaking, not 
a lien—^as the goods have been delivered—^but 
what is more properly called “ a special interest 
growing out of his original ownership, independent 
of the actual possession ” (Dodsley v. Varley, 
1840, 12 A. &. B., 632). 

The provisions of the Factors Act (1889) 
dealing with this question are the following— 

§ 1. (2) Possession. A person shall be deemed to 
be in possession of goods or of the documents of 
title to goods, where the goods or documents are in 
his actual custody or are held by any other person 
subject to his control or for him or on his behalf. 

A person, of course, may be in possession of 
the documents of title to goods, without being 
in possession of the goods, as has been indicated 
above. 

§ 1. (4) Document of Title. The expression, 

“ document of title " shall include any bill of lading, 
dock warrant, warehouse-keeper’s certificate, and 
warrant or order for the delivery of goods, and any 
other document used in the ordinary course of business 
as proof of the possession or control of goods, or 
authorizing or purporting to authorize, either by 
endorsement or by delivery, the possession of the 
document to transfer or receive goods thereby 
represented. 

§ 2. (1) Powers of Mercantile Agents with 
Respect to Disposition of Goods. Where a mer¬ 
cantile agent is, with the consent of the owner, in 
possession of goods or of the documents of title to 
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goods, any sale, pledge, or other disposition of the 
goods, made by him when acting in the ordinary 
course of business of a mercantile agent, shall, subject 
to the provisions of this Act, be as valid as if he were 
expressly authorized by the owner of the goods to 
make the same; provided that the person taking 
under the disposition acts in good faith, and has not 
at the time of the disposition notice that the person 
making the disposition has not authority to make the 
same. 

This subsection should be read as if the joint 
sentence were worded: “ Where a mercantile 

agent is, with the consent of the owner, in 
possession, as a mercantile agent, of goods,” etc. 
(see Blackburn, J., in Cole v. N, W. Bank, L.R. 
1875, 10 C.P., 354 Ex. Ch., where it appears that 
the section would be reduced to an absurdity 
unless these words are implied). 

§ 2. (2) Where a mercantile agent has, with the 

consent of the owner, been in possession of goods or 
of the documents of title to goods, any sale, pledge, 
or other disposition, which would have been valid 
if the consent has continued, shall be valid notwith¬ 
standing the determination of the consent; provided 
that the person taking under the disposition has not 
at the time thereof notice that the consent had been 
determined. 

(3) Where a mercantile agent has obtained posses¬ 
sion of any documents of title to goods by reason of 
his being or having been, with the consent of the 
owner, in possession of the goods represented thereby, 
or of any other documents of title to the goods, his 
possession of the first-mentioned documents shall, 
for the purposes of this Act, be deemed to be with 
the consent of the owner. 

(4) For the purposes of this Act the consent of the 
owner shall be presumed in the absence of evidence 
to the contrary. 
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Where a delivery order is indorsed by a buyer 
to a sub-buyer, it does not oust the possession of 
the original seller, and the original seller can 
countermand the order before the sub-buyer 
takes possession of the goods, or gets the bailee 
to attorn to him. But where the delivery order 
is issued by a mercantile agent, the rights of the 
buyer and of his sub-buyer are regulated by 
the above provisions of the Factors Act. 
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SALE OF GOODS ACT, 1893. 

[56 and 57 Viet.] 

CHAPTER 71. 

An Act for codifying the Law relating to the A.D. 1893. 
Sale of Goods. [20th February, 1894.] 

Be it enacted by the Queen’s most Excellent 
Majesty, by and with the advice and consent of 
the Lords Spiritual and Temporal, and Commons, 
in this present Parliament assembled, and by the 
authority of the same as follow: 

PART I. 

Formation of the Contract. 

Contract of Sale. 

1.—(1) A contract of sale of goods is a contract Sale and 
whereby the seller transfers or agrees to transfer agreement 
the property in goods to the buyer for a money ‘ 
consideration, called the price. There may be a 
contract of sale between one part owner and another. 

(2) A contract of sale may be absolute or 
conditional. 

(3) Wliere under a contract of sale the property 
in the goods is transferred from the seller to the 
buyer the contract is called a sale; but where the 
transfer of the property in the goods is to take 
place at a future time or subject to some condition 
thereafter to be fulfilled the contract is called an 
agreement to sell. 

(4) An agreement to sell becomes a sale when the 
time elaspes or the conditions are fulfilled subject 
to which the property in the goods is to be 
transferred. 

2. Capacity to buy and sell is regulated by the Capacity to 
general law concerning capacity to contract, and buy and sell, 
to transfer and acquire property. 

Provided that where necessaries are sold and 
delivered to an infant, or minor, or to a person who 
by reason of mental incapacity or drunkenness is 
incompetent to contract, he must-pay a reasonable 
price therefor. 
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Necessaries in this section mean goods suitable 
to the condition in life of such infant or minor or 
other pemon, and to his actual requirements at 
the time of the sale and delivery. 

Formalities of the Contract. 

3. Subject to the provisions of this Act and of 
any statute in that behalf, a contract of sale may 
be made in writing (either with or without seal), 
or by word of mouth, or partly in writing and 
partly by word of mouth, or may be implied from 
the conduct of the parties. 

Provided that nothing in this section shall affect 
the law relating to corporations. 

4. —(1) A contract for the sale of any goods of 
the value of ten pounds or upwards shall not be 
enforceable by action unless the buyer shall accept 
part of the goods so sold, and actually receive the 
.same, or give something in earnest to bind the 
contract, or in part payment, or unless some note 
or memorandum in writing of the contract be made 
and signed by the party to be charged or his agent 
in that behalf. 

(2) The provisions of this section apply to every 
such contract, notwithstanding that the goods 
may be intended to be delivered at some future 
time, or may not at the time of such contract be 
actually made, procured, or provided, or fit or 
ready for delivery, or some act may be requisite 
for the making or completing thereof, or rendering 
the same fit for delivery. 

(3) There is an acceptance of goods within the 
meaning of this section when the buyer does any 
act in relation to the goods which recognizes a 
pre-existing contract of sale whether there be an 
acceptance in performance of the contract or not. 

(4) The provisions of this section do not apply 
to Scotland. 

Subject matter of Contract. 

5.—(1) The goods which form the subject of a 
contract of sale may be either existing goods, owned 
or possessed by the seller, or goods to be manu¬ 
factured or acquired by the seller after the making 
of the contract of sale, in this Act called " future 
goods." 

(2) There may be a contract for the sale of goods, 
the acquisition of which by the seller depends upon 
a contingency which may or may not happen. 
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(3) Where by a contract of sale the seller purports ^ >8^3. 

to effect a present sale of future goods, the contract 
operates as an agreement to sell the goods. 

6. Wliere there is a contract for the sale of specific Goods which 
goods, and the goods without the knowledge of 

the seller have perished at the time when the 
contract is made, the contract is void. 

7. Where there is an agreement to sell specific Goods 

goods, and subsequently the goods, without any "aip 
fault on the part of the seller or buyer, perish before imt jftcr 
the risk passes to the buyer, the agreement is to 

thereby avoided. ' 

The Price. 

8. —(I) The price in a contract of sale may be .tsceriam- 
fixed by the contract, or may be left to be fixed in 
manner thereby agreed, or may be determined by 

the course of dealing between the parties. 

(2) Where the price is not determined in accor¬ 
dance with the foregoing provisions the buyer must 
pay a reasonable price. What is a reasonable 
price is a question of fact dependent on the 
circumstances of each particular case. 

9. —(1) Where there is an agreement to sell Asreement 
goods on the terms that the price is to be fixed by 

the valuation of a third party, and such third party 
cannot or does not make such valuation, the agree¬ 
ment is avoided ; provided that if the goods or 
any part thereof have been delivered to and appro¬ 
priated by the buyer he must pay a reasonable 
price therefor. 

(2) Where such third party is prevented from 
making the valuation by the fault of the seller or 
buyer, the party not in fault may maintain an 
action for damages against the party in fault. 

Conditions and Warranties. 

10. —(1) Unless a different intention appears 
from the terms of the contract, stipulations as to ** 
time of payment are not deemed to b« of the essence 
of a contract of sale. Whether any other stipula¬ 
tion as to time is of the essence of the contract or 
not depends on the terms of the contract. 

(2) In a contract of sale " month ” means prima 
facie calendar month. 

11. —(1) In England or Ireland— When con- 

(a) Where a contract of sale is subject to any dition to be 

condition to be fulfilled by the seller, the buyer 
may waive the conditioi^ or may elect to treat 
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A.D. 1893. the breach of such condition as a breach of 
warranty, and not as a ground for treating the 
contract as repudiated. 

(b) Whether a stipulation in a contract of 
sale is a condition, the breach of which may give 
rise to a right to treat the contract as repudiated, 
or a warranty, the breach of which may give rise 
to a claim for damages but not to a right to reject 
the goods and treat the contract as repudiated, 
depends in each case on the construction of the 
contract. A .stipulation may bo a condition, 
though called a warranty in the contract: 

(c) Where a contract of sale is not severable, 
and the buyer has accepted the goods, or part 
thereof, or where the contract is for specific 
goods, the property in which has passed to the 
buyer, the breach of any condition to be fulfilled 
by the seller can only be treated as a breach of 
warranty, and not as a ground for rejecting the 
goods and treating the contract as repudiated, 
unless there be a term of the contract, express or 
implied, to that effect. 

(2) In Scotland, failure by the seller to perform 
any material part of a contract of sale is a breach 
of contract, which entitles the buyer cither within 
a reasonable time after delivery to reject the goods 
and treat the contract as repudiated, or to retain 
the goods and treat the failure to perform such 
material part as a breach which may give rise to a 
claim for compensation or damages, 

(3) Nothing in this section shall affect the case 
of any condition or warranty, fulfilment of which 
is excused by law by reason of impossibility or 
otherwise. 

^ contract of sale, unless the circumstances 
as to 1 ^ 1 ^ 610 . contract are such as to show a different 

intention, there is— 

(1) An implied condition on the part of the 
seller that in the case of a sale he has a right to 
sell the goods, and that in the case of an agreement 
to sell he will have a right to sell the goods at 
the time when the property is to pass : 

(2) An implied warranty that the buyer shall 
have and enjoy quiet possession of the goods; 

(3) An applied warranty that the goods shall 
be free from any charge or encumbrance in favour 
of any third party, not declared or known to 
the buyer before or at the time when the contract 
is made. 
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13. Where there is a contract for the sale of a.d. 1893. 
goods by description, there is an implied condition salTby 
that the goods shall correspond with the description; descripW. 
and if the sale be by sample, as well as by description, 

it is not sufficient that the bulk of the goods corre¬ 
sponds with the sample if the goods do not also 
correspond with the description. 

14. Subject to the provisions of this Act and of 

any statute in that behalf, there is no implied qudity 
warranty or condition as to the quality or fitness of fitness, 
for any particular purpose of goods supplied under 
a contract of sale, except as follows— 

(1) Where the buyer, expressly or by implica¬ 
tion, makes known to the seller the particular 
purpose for which the goods are required, so as 
to show that the buyer relies on the seller’s skill 
or judgment, and the goods are of a description 
which it is in the course of the seller’s business 
to supply (whether he be the manufacturer or 
not), there is an implied condition that the goods 
shall be reasonably fit for such purpose, provided 
that in the case of a contract for the sale of a 
specified article under its patent or other trade 
name, there is no implied condition as to its 
fitness for any particular purpose: 

(2) Where goods are bought by description 
from a seller who deals in goods of that description 
(whether he be the manufacturer or not), there is 
an implied condition that the good.', t-hall be of 
merchantable quality; provided that if the buyer 
has examined the goods, there shall be no 
implied condition as regards defects which such 
examination ought to have revealed : 

(3) An implied warranty or condition as to 
quality or fitness for a particular purpose may 
be annexed by the usage of trade ; 

(4) An express warranty or condition does not 
negative a warranty or condition implied by this 
Act unless inconsistent therewith. 

Sale by Sample. 

15.—(1) A contract of sale is a contract for sale Sale by 
by sample where there is a term in the contract, “nple* 
express or implied, to that effect. 

(2) In the case of a contract for sale by sample— 

(a) There is an implied condition that the bulk 
sh^ correspond with the sample in quality; 

(^) There is an implied condition that the 
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buyer shall have a reasonable opportunity of 
comparing the bulk with the sample: 

(c) There is an implied condition that the goods 
shall be free from any defect, rendering them 
unmerchantable, which would not be apparent 
on reasonable examination of the sample. 


PART if. 

Effects of the Contract. 

Transfer of Property as between Seller and Buyer. 

Goods must 16. Where there is a contract for the sale of 
be ascertained, unascertained goods no property in the goods is 
transferred to the buyer unless and until the goods 
are ascertained. 

^Ts^s'^when 17 ~(1) Whore there is a contract for the sale 
intended to of Specific or ascertained goods the property in 
pass. them is transferred to the buyer at such time as 

the parties to the contract intend it to be transferred. 

(2) For the purpose of ascertaining the intention 
of the parties regard shall be had to the terms of 
the contract, the conduct of the parties, and the 
circumstances of the case. 

Rules for 18. Unless a different intention appears, the 

fntentfon*"* following are rules for ascertaining the intention 
of the parties as to the time at which the property 
in the goods is to pass to the buyer. 

Rule 1.—Wlicre there is an unconditional 
contract for the sale of specific goods, in a 
deliverable state, the property in the goods 
passes to the buyer when the contract is made, 
and it is immaterial whether the time of payment 
or the time of delivery, or both, be postponed. 

Rule 2,—Where there is a contract for the sale 
of specific goods and the seller is bound to do 
something to the goods, for the purpose of putting 
them into a deliverable state, the property does 
not pass until such thing be done, and the buyer 
has notice thereof. 

Rule 3.—Where there is a contract for the 
sale of specific goods in a deliverable state, but 
the seller is bound to weigh, measure, test, or do 
some other act or thing with reference to the 
goods for the purpose of ascertaining the price, 
the pijpperty does not pass until such act or thing 
be done, and the buyer has notice thereof. 

Rule 4.—When goods are delivered to the 
buyer on approval or "on sale or return ’’ or 
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other similar terms the property therein passes A.D, 1893. 
to the buyer— ~ 

(a) When he signifies his approval or accep¬ 
tance to the seller or does any other act 
adopting the transaction : 

(ft) If he does not signify his approval or 
acceptance to the seller but retains the goods 
without giving notice of rejection, then, if 
a time has been fixed for the return of the goods, 
on the exjnration of such time, and, if no 
time has been fixed, on the expiration of a 
reasonable time. What is a reasonable time 
is a question of fact. 

Kulc 5.—(1) Where there is a contract for the 
salcof unascertained orfuturegoods by description, 
and goods of that description and in a deliverable 
state arc unconditionally approjinated to the 
contract, cither by the seller with the assent of 
the buyer, or by the buyer with the assent of the 
seller, the property in the goods thereupon passes 
to the buyer. Such assent may be express or 
implied, and may be given either before or after 
the appropriation is made: 

(2) Where, in pursuance of the contract, the 
seller delivers the goods to the buyer or to a 
carrier or other bailee or custodier (whether 
named by the buyer or not) for the purpose of 
transmission to the buyer, and docs not reserve 
the right of disposal, he is deemed to have uncon¬ 
ditionally appropriated the goods to the contract. 

19.—(1) Where there is a contract for the sale Rcsorvation 
of specified goods or where goods are subsequently of right ot 
appropriated to the contract, the seller may, by 
the terms of the contract or appropriation, reserve 
the right of disposal of the goods until certain 
conditions are fulfilled. In such case, notwith¬ 
standing the delivery of the goods to the buyer, 
or to a carrier or other bailee or custodier for the 
purpose of transmission to the buyer, the property 
in the goods does not pass to the buyer until the 
conditions imposed by the seller are fulfilled. 

(2) Where goods are shipped, and by the bill 
of lading the goods are deliverable to the order of 
the seller or his agent, the seller is prim4 facie 
deemed to reserve the right of disposal. 

(3) Where the seller of goods draws on the buyer 
for the price, and transmits the bill of exchange and 
bill of lading to the buyer together to secure accep¬ 
tance or payment of the bill of exchange, the buyer 
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is bound to return the bill of lading if he does not 
honour the bill of exchange, and if he wrongfully 
retains the bill of lading the property in the goods 
does not pass to him. 

20. Unless otherwise agreed, the goods remain 
at the seller’s risk until the property therein is 
transferred to the buyer, but when the property 
therein is transferred to the buyer, the goods are 
at the buyer’s nsk whether delivery has been made 
or not. 

Provided that where delivery has been delayed 
through the fault of either buyer or seller the goods 
are at the nsk of the party in fault as regards any 
loss which might not have occurred but for such 
fault. 

Provided also that nothing in this section shall 
affect the duties or liabilities of either seller or buyer 
as a bailee or custodier of the goods of the other 
party. 

Transfer of Title. 

21.—(1) Subject to the provisions of this Act, 
where goods are sold by a person who is not the 
owner thereof, and who does not sell them under 
the authority or with the consent of the owner, 
the buyer acquires no better title to the goods than 
the seller had, unless the owner of the goods is by 
his conduct precluded from denying the seller’s 
authority to sell. 

(2) Provided also that nothing in this Act shall 
affect— 

(а) The provisions of the Factors Acts, or any 
enactment enabling the apparent owner of goods 
to dispose of them as if he were the true owner 
thereof; 

(б) The validity of any contract of sale under 
any special common law or statutory power of 
sale or under the order of a court of competent 
jurisdiction. 

22.—(I) Where goods are sold in market overt, 
according to the usage of the market, the buyer 
acquires a good title to the goods, provided he 
buys them in good faith and without notice of 
any defect or want of title on the part of the 
seller. 

(2) Nothing in this section shall affect the law 
relating to the sale of horses. 

(3) The provisions of this section do not apply 
to Scotland. 



APPENDIX 


175 


23. When the seller of goods has a voidable A.D. 1893. 
title thereto, but his title has not been avoided at the saieunder 
time of the sale, the buyer acquires a good title voidable 
to the goods, provided he buys them in good title- 
faith and without notice of the seller's defect 

of title, 

24. —(1) Where goods have been stolen and the Revesting 
offender is prosecuted to conviction, the property 

in the goods so stolen revests in the person who was goods on 
the owner of the goods, or his personal representa- conviction 
tive, notwithstanding any intermediate dealing offender, 
with them, whether by sale in market overt or 
otherwise. 

(2) Notwithstanding any enactment to the 
contrary, where goods have been obtained by fraud 
or other wrongful means not amounting to larceny, 
the property in such goods shall not revest in the 
person who was the owner of the goods, or his 
personal representative, by reason only of the 
conviction of the offender, 

(3) The provisions of this section do not apply 
to Scotland. 

25.—(1) Where a person having sold goods or 
continues or is in possession of the goods, or of the 
documents of title to the goods, the delivery or after sale, 
transfer by that person or by a mercantile agent 
acting for him, of the goods or documents of title 
under any sale, pledge, or other disposition thereof, 
to any person receiving the same in good faith and 
without notice of the previous sale, shall have 
the same effect as if the person making the delivery 
or transfer were expressly authorized by the owner 
of the goods to make the same. 

(2) Vihiere a person having bought or agreed to 
buy goods obtains, with the consent of the seller, 

'pos.session of the goods or the documents of title 
to the goods, the delivery or transfer by that person 
or by a mercantile agent acting for him, of the goods 
or documents of title, under any sale, pledge, or 
other disposition thereof, to any person receiving 
the same in good faith and without notice of any 
lien or other right of the original seller in respect 
of the goods, shall have the same effect as if the 
person making the delivery or transfer were a 
mercantile agent in possession of the goods or 
documents of title with the consent of the 
owner. 

' (3) In this section the terra “ mercantile agent ” 
has the same meaning as in the Factors Acts. 
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26.—(I) A writ of fieri facias or other writ of 
e.xecution against goods shall bind the property in 
the goods of the execution debtor as from the time 
when the writ is delivered to the sheriff to be 
executed ; and, for the better manifestation of 
such time, it shall be the duty of the sheriff, without 
fee, upon the receipt of any such writ to endorse 
upon the back thereof the hour, day, month, and 
year when he received the .same. 

Povided that no such writ sliall prejudice tlie 
title to such goods acquired by any person in good 
faith and for valuable consideration, unless such 
person had at the time when he acquired liis title 
notice that such writ or any other writ by virtue of 
which the goods of the execution debtor might 
be seized or attached had been delivered to and 
remained unexecuted in the hands of the sheriff. 

(2) In this section the term “ sheriff ” includes 
any officer charged with the enforcement of a writ 
of execution. 

(3) The provisions of this section do not apply 
to Scotland. 

PART III. 

Performance of the Contract. 

27. It is the duty of the .seller to deliver the goods, 
and of the buyer to accept and pay for them, in 
accordance with the terms of the contract of sale. 

28. Unless otherwise agreed, delivery of the goods 
and payment of the price arc concurrent conditions, 
that is to say, the seller must be ready and willing 
to give possession of the goods to the buyer in 
exchange for the price; and the buyer must be 
ready and willing to pay the price in exchange for 
possession of the goods. 

29. —(1) Whether it is for the buyer to take 
possession of the goods or for the seller to send them 
to the buyer is a question depending in each case 
on the contract, express or implied, between the 
parties. Apart from any such contract, express or 
implied, the place of delivery is the seller's place of 
business, if he have one, and if not, his residence : 
Provided that, if the contract be for the sale of 
specific goods, which to the knowledge of the parties 
when the contract is made are in some other place, 
then that place is the place of delivery. 

(2) Where under the contract of sale the seller 
is bound to send the goods to the buyer, but no 
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time for sending them is fixed, the seller is bound a.D. 1893. 
to send them within a reasonable time. 

(3) Where the goods at the time of sale are in 
the pos.ses.sion of a third person, there is no delivery 
by seller to buyer unless and until such third 
person acknowledges to the buyer that he holds 
the goods on his behalf; provided that nothing m 
this section shall affect the operation of the issue 
or transfer of any document of title to goods. 

(4) Demand or tender of delivery may be treated 
as ineffectual unless made at a reasonable hour. 

What is a reasonable hour is a question of fact. 

(5) Unless otherwise agreed, the expenses of and 
incidental to putting the goods into a deliverable 
state must be borne by the seller. 

30,—(I) Where the seller delivers to the buyer Delivery of 
a quantity of goods less than he contracted to sell, quantity 
the buyer may reject them, but if the buyer accepts 
tfie goods so delivered he must pay for them at 
the contract rate. 

(2) Where the .seller delivers to the buyer a 
quantity of goods larger than he contracted to sell, 
the buyer may accept the goods included in the 
contract and reject the rest, or he may reject the 
whole. If the buyer accepts the whole of the goods 
so delivered he must pay for them at the contract 
rate. 

(3) Where the seller delivers to the buyer the 
good.s he contracted to sell mixed with goods of a 
different description not included in the contract, 
the buyer may accept the goods which are in accord¬ 
ance with the contract and reject the rest, or he may 
reject the whole. 

(4) The provisions of this section are subject to 
any usage of trade, special agreement, or course of 
dealing between the parties. 

31.—(1) Unless otherwise agreed, the buyer of 
goods is not bound to accept delivery thereof by 
instalments, 

(2) Where there is a contract for the sale of goods 
to be delivered by stated instalments, which are 
to be separately paid for, and the seller makes 
defective deliveries in respect of one or more instal¬ 
ments, or the buyer neglects or refuses to take 
delivery of or pay for one or more instalments, 
it is a question in each case depending on the terms 
of the contract and the circumstances of the case, 
whether the breach of contract is a repudiation of 
the whole contract or whether it is a severable 
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breach giving rise to a claim for compensation but 
not to a right to treat the whole contract as 
repudiated. 

32.—(1) Where, in pursuance of a contract of 
sale, the seller is authorized or required to send 
the goods to the buyer, delivery of the goods to a 
carrier, whether named by the buyer or not, for the 
purpose of transmission to the buyer is prim& facie 
deemed to be a delivery of the goods to the buyer. 

(2) Unless otherwise authorized by the buyer, 
the seller must make such contract with the carrier 
on behalf of the buyer as may be reasonable having 
regard to the nature of the goods and the other 
circumstances of the case. If the seller omit so 
to do, and the goods are lost or damaged in course 
of transit, the buyer may decline to treat the delivery 
to the earner as a delivery to himself, or may hold 
the seller responsible in damages. 

(3) Unless otherwise agreed, where goods are 
sent by the seller to the buyer by a route involving 
sea transit, under circumstances in which it is usual 
to insure, the seller must give such notice to the 
buyer as may enable him to insure them during 
their sea transit, and, if the seller fails to do so, the 
goods shall be deemed to be at his risk during 
such sea transit. 

33. Wliere the seller of goods agrees to deliver 
them at his own risk at a place other than that 
where they are when sold, the buyer must, neverthe¬ 
less, unless otherwise agreed, take any risk of 
deterioration in the goods necessarily incident to 
the course of transit. 

34. —(1) Where goods are delivered to the buyer, 
which he has not previously examined, he is not 
deemed to have accepted them unless and until 
he has had a reasonable opportunity of examining 
them for the purpose of ascertaining whether 
they are in conformity with the contract. 

(2) Unless otherwise agreed, when the seller 
tenders delivery of goods to the buyer, he is bound 
on request, to afford the buyer a reasonable oppor¬ 
tunity of examining the goods for the purpose of 
ascertaining whether they are in conformity with 
the contract. 

35. The buyer is deemed to have accepted the 
goods when he intimates to the seller that he has 
accepted them, or when the goods have been de¬ 
livered to him, and he does any act in relation to 
them which is inconsistent with the ownership of 
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the seller, or when after the lapse of a reasonable A.D. 1893. 
time, he retains the goods without intimating to 
the seller that he has rejected them. 

36. Unless otherwise agreed, where goods are Buyer not 
delivered to the buyer, and he refuses to accept them, 

having the right so to do, he is not bound to return jected goods, 
them to the seller, but it is sufficient if he intimates 
to the seller that he refuses to accept them. 

37. When the seller is ready and willing to deliver Liability of 
the goods and requests the buyer to take delivery, buyer for 
and the buyer does not within a reasonable time "r 

after such request take delivery of the goods, he delivery of 
is liable to the seller for any loss occasioned by his goods, 
neglect or refusal to take delivery, and also for a 
reasonable charge for the care and custody of the 
goods. Provided that nothing in this section shall 
affect the rights of the seller where the neglect or 
refusal of the buyer to take delivery amounts to a 
repudiation of the contract. 

PART IV. 

Rights of Unpaid Seller against the Goods. 

38.—(1) The seller of goods is deemed to be an Unpaid 
" unpaid seller ” within the meaning of this Act— 

\a) When the whole of the price has not been ’ 
paid or tendered ; 

(6) When a bill of exchange or other negotiabh' 
instrument has been received as conditional 
payment, and the condition on which it was 
received has not been fulfilled by reason of the 
dishonour of the instrument or otherwise. 

(2) In this part of this Act the term “ seller ” 
includes any person who is in the position of a seller, 
as, for instance, an agent of the seller to whom the 
bill of lading has been indorsed, or a consignor 
or agent who has himself paid, or is directly 
responsible for, the price. 

39.—(1) Subject to the provisions of this Act, 
and of any statute in that behalf, notwithstanding 
that the property in the goods may have passed 
to the buyer, the unpaid seller of goods, as such, 
has by implication of law — 

(fl) A lien on the goods or right to retain them 
for the price while he is in possession of them; 

(J) In case of the insolvency of the buyer, a 
right of stopping the goods in transitu after he 
has parted with the possession of them; 

{c) A right of re-sale as limited by this Act. 
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(2) When the property in goods has not passed 
to the buyer, the unpaid seller has, in addition to 
his other remedies, a right of withholding delivery 
similar to and co-extensive with his rights of lien 
and stoppage in transitu where the property has 
passed to the buyer. 

40. In Scotland a seller of goods may attach the 
same while in his own hands or possession by 
arrestment or poinding; and such arrestment or 
}>ninding shall have the same operation and effect 
in a competition or otherwise as an arrestment or 
poinding by a third party. 

Unpaid Seller’s Lien. 

41. —(1) Subject to the provisions of this Act, 
the unpaid seller of goods who is in posses.sion of 
them is entitled to retain possession of them until 
payment or tender of the price in the following 
cases, namely— 

(a) Where the goods have been sold without 
any stipulation as to credit; 

(b) Where the goods have been sold on credit, 
but the term of credit has expired ; 

(c) Where the buyer becomes insolvent. 

(2) The seller may exercise his right of lien not- 
withstanding that he is in possession of the 
goods as agent or bailee or custodier for the 
buyer. 

42. Wliere an unpaid seller has made part delivery 
of the goods, he may exercise his right of lien or 
retention on the remainder, unless such part de¬ 
livery has been made under such circumstances 
as to show an agreement to waive the lien or right 
of retention. 

43. —(1) The unpaid seller of goods loses his lien 
or right of retention thereon— 

(fl) When he delivers the goods to a carrier 
or other bailee or custodier for the purpose of 
transmission to the buyer without reserving the 
right of disposal of the goods ; 

(6) When the buyer or his agent lawfully 
obtains possession of the goods; 

(c) By waiver thereof. 

(2) The unpaid seller of goods, having a lien or 
right of retention thereon, does not lose his lien 
or right of retention by reason only that he has 
obtained judgment or decree for the price of the 
goods. 
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44, Subject to the provisions of this Act, when 
the buyer of goods becomes insolvent, the unpaid 
seller who has parted with the possession of the 
goods has the right of stopping them in transitu, 
that is to say, he may resume possession of the 
goods as long as they are in course of transit, and 
may retain them until payment or tender of the 
price. 

45. —(1) Goods are deemed to be in course of 
transit from the time when they are delivered to 
a carrier by land or water, or other bailee or cus¬ 
todier for the purpose of transmission to the buyer, 
until the buyer, or his agent in that behalf, takes 
delivery of them from such carrier or other bailee 
or custodier. 

(2) If the buyer or his agent in that behalf obtains 
dehvery of the goods before their arrival at the 
appointed destination, the transit is at an end. 

(3) If, after the arrival of the goods at the 
appointed destination, the carrier or other bailee or 
custodier acknowledges to the buyer or his agent 
that he holds the goods on his behalf and continues 
in possession of them as bailee or custodier for the 
buyer, or his agent, the transit is at an end. 
and it is immaterial that a further destination 
for the goods may have been indicated by the. 
buyer. 

(4) If the goods are rejected by the buyer, and 
the carrier or other bailee or custodier continues 
in possession of them, the transit is not deemed to 
be at an end, even if the seller has refused to 
receive them back. 

(5) When goods are delivered to a ship chartered 
by the buyer it is a question depending on the 
circumstances of the particular case, whether they 
are in the possession of the master as a carrier, 
or as agent to the buyer. 

(6) Where the carrier or other bailee or custodier 
wrongfully refuses to deliver the goods to the buyer, 
or his agent in that behalf, the transit is deemed 
to be at an end. 

(7) Where part delivery of the goods has been 
made to the buyer, or his agent in that behalf, the 
remainder of the goods may be stopped in transitu, 
unless such part delivery has b^n made under 
such circumstances as to show an agreement to 
give up possession of the whole of the goods. 

I3H1886) 12 pp. 
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46.—(I) The unpaid seller may exercise his 
right of stoppage in transitu either by taking actual 
possession of the goods, or by giving notice of his 
claim to the carrier or other bailee or custodier 
in whose possession the goods are. Such notice 
may be given either to the person in actual possession 
of the goods or to his principal. In the latter case 
the notice, to be effectual, must be given at such 
time and under such circumstances that the 
principal, by the exercise of reasonable diligence, 
may communicate it to his servant or agent in time 
to prevent a delivery to the buyer. 

(2) When notice of stoppage in transitu is given 
by the seller to the carrier, or other bailee or 
custodier in possession of the goods, he must re¬ 
deliver the goods to, or according to the directions 
of, the seller. The expenses of such re-delivery 
must be borne by the seller. 
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47. Subject to the provisions of this Act, the 
unpaid seller’s right of lien or retention or stoppage 
in transitu is not affected by any sale, or other 
disposition of the goods which the buyer may 
have made, unless the seller has assented thereto. 

Provided that where a document of title to goods 
has been lawfully transferred to any person as buyer 
or owner of the goods, and that person transfers the 
document to a person who takes the document in 
good faith and for valuable consideration, then, 
if such last-mentioned transfer was by way of sale 
the unpaid seller’s right of lien or retention or 
stoppage in transitu is defeated, and if such last- 
mentioned transfer was by way of pledge or other 
disposition for value, the unpaid seller's right of 
lien or retention or stoppage in transitu can only 
be exercised subject to the rights of the transferee. 

48, —(1) Subject to the provisions of this section, 
a contract of sale is not rescinded by the mere 
exercise by an unpaid seller of his right of lien or 
retention or stoppage in transitu. 

(2) Where an unpaid seller who has exercised his 
right of lien or retention or stoppage in transitu 
re-sells the goods, the buyer acquires a good title 
thereto as against the original buyer. 

(3) Where the goods are of a perishable nature, 
or where the unpaid seller gives notice to the buyer 
of his intention to re-sell, and the buyer does not 
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within a reasonable time pay or tender the price, A. D. 1 893. 
the unpaid seller may re-sell the goods and recover 
from the original buyer damages for any loss 
occasioned by his breach of contract. 

(4) Where the seller expressly reserves a right of 
re-sale in case the buyer should make default, and 
on the buyer making default, re-sells the goods, the 
original contract of sale is thereby rescinded, 
but without prejudice to any claim the seller 
may have for damages. 

PART V. 

Actions for Breach of the Contract. 

Remedies of the Seller. 

49.—(1) Where, under a contract of sale, the Action foe 
property in the goods has passed to the buyer, and 
the buyer wrongfully neglects or refuses to pay for 
the goods according to the terms of the contract, 
the seller may maintain an action against him for 
the price of the goods. 

(2) Where, under a contract of sale, the price 
IS payable on a day certain irrespective of delivery, 
and the buyer wrongfully neglects or refuses to 
pay such price, the seller may maintain an action 
for the price, although the property in the goods 
has not passed, and the goods have not been 
appropriated to the contract. 

(3) Nothing in this section shall prejudice the 
right of the seller in Scotland to recover interest 
on the price from the date of tender of the goods, 
or from the date on which the price was payable, 
as the case may be. 

50.—(1) Where the buyer wrongfully neglects Damages 
or refuses to accept and pay for the goods, the 
seller may maintain an action against him for 
damages for non-acceptance. 

(2) The measure of damages is the estimated 
loss directly and naturally resulting, in the ordinary 
course of events, fron» the buyer's breach of 
contract. 

(3) Where there is an available market for the 
goo^ls in question the measure of damages is primd 
facie to be ascertained by the difference between 
the contract price and the market or current price 
at the time or times when the goods ought to have 
been accepted, or, if no time was fixed for acceptance, 
then at the time of the refusal to accept. 
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51. —(1) Where the seller wrongfully neglects 
• or refuses to deliver the goods to the buyer, the 

buyer may maintain an action against the seller 
for damages for non-delivery. 

(2) The measure of damages is the estimated 
loss directly and naturally resulting, in the ordinary 
course of events, from the seller's breach of contract. 

(3) Where there is an available market for the 
goods in question the measure of damages is primS 
facie to be ascertained by the difference between 
the contract price and the market or current price 
of the goods at the time or times when they ought 
to have been delivered, or, if no time was fixed, 
then at the time of the refusal to deliver. 

52. In any action for breach of contract to deliver 
specific or ascertained goods the court may, if it 
thinks fit, on the application of the plaintiff, by 
its judgment of decree direct that the contract shall 
be performed specifically, without giving the de¬ 
fendant the option of retaining the goods on pay¬ 
ment of damages. The judgment or decree may 
be unconditional, or upon such terms and condi¬ 
tions as to damages, pa5Tnent of the price, and 
otherwise, as to the court may seem just, and the 
application by the plaintiff may be made at any 
time before judgment or decree. 

The provisions of this section shall be deemed to 
!:« supplementary to, and not in derogation of, the 
right of specific implement in Scotland. * 

53.—(1) Where there is a breach of warranty by 
the seller, or where the buyer elects, or is compelled 
to treat any breach of a condition on the part of 
the seller as a breach of warranty, the buyer is not 
by reason only of such breach of warranty entitled 
to reject the goods; but he may 

(a) set up against the seller the breach of 
warranty in diminution or extinction of the price ; 
or 

{b) maintain an action against the seller for 
damages for the breach of warranty, 

(2) The measure of damages for breach of warran¬ 
ty is the estimated loss directly and naturally 
resulting, in the ordinary course of events, from 
the breach of warranty. 

(3) In the case of breach of warranty of quality 
such loss is primd facie the difference between the 
value of the goods at the time of delivery to tte 
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buyer and the value they would have had if they a.d. 1893. 
had answered to the warranty. 

(4) The fact that the buyer lias set up the breach 
of warranty in diminution or extinction of the price 
does not prevent him from maintaining an action 
for the same breach of warranty if he h^as suffered 
further damage. 

(5) Nothing in this section shall prejudice or 
affect the buyer’s right of rejection in Scotland as 
declared by this Act. 

54. Nothing in this Act shall affect the right of interest and 
the buyer or the seller to recover interest or special 
damages in any case where by law interest or • 

special damages may be recoveraWe, or to recover 
money paid where the consideration for the payment 
of it has failed. 


PART VI. 
Supplementary. 


55. Where any right, duty, or liability would 
arise under a contract of sale by imphcation of 
law, it may be negatived or varied by express 
agreement or by the course of dealing between the 
parties, or by usage, if the usage be such as to bind 
both parties to the contract. 

56. Where, by this Act, any reference is made 
to a reasonable time the question what is a 
reasonable time is a question of fact. 

57. Where any right, duty, or liability is declared 
by this Act, it may, unless otherwise by this Act 
provided, be enforced by action. 

58. In the case of a sale by auction— 

(1) Where the goods are put up for sale by 
auction in lots, each lot is prima facie deemed to 
be the subject of a separate contract of sale: 

(2) A sale by auction is complete when the 
auctioneer announces its completion by the fall 
of the hammer, or in other customary manner. 
Until such announcement is made any bidder may 
retract his bid: 

(3) Where a sale by auction is not notified to 
be subject to a right to bid on behalf of the seller, 
it shall not be lawful for the seller to bid himself 
or to employ any person to bid at such sale, or 
for the auctioneer knowingly to take any l»d 
from the seller or any such person: Any sale 
contravening this rule may be treated as 
fraudulent by the buyer: 
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(4) A sale by auction may be notified to be 
subject to a reserved or upset price, and a right 
to bid may also be reserved expressly by or on 
behalf of the seller. 

Where a right to bid is expressly reserved, but 
not otherwise, the seller, or any one person on his 
behalf, may bid at the auction. 

59. In Scotland where a buyer has elected to 
accept goods which he might have rejected and to 
treat a breach of contract as only giving rise to a 
claim for damages, he may, in an action by the 
seller for the price, be required, in the discretion 
of the court before which the action depends, to 
consign or pay into court the price of the goods, 
or part thereof, or to give other reasonable security 
for the due payment thereof. 

60. The enactments mentioned in the schedule to 
this Act are hereby repealed as from the commence¬ 
ment of this Act to the extent in that schedule 
mentioned. 

Provided that such repeal shall not affect any¬ 
thing done or suffered, or any right, title, or interest 
acquired or accrued before the commencement of 
this Act, or any legal proceeding or remedy in 
respect of any such thing, right, title, or interest, 

61. —(1) The rules in banl^ptcy relating to 
contracts of sale shall continue to apply thereto, 
notwithstanding anything in this Act contained, 

(2) The rules of the common law, including the 
law merchant, save in so far as they are inconsistent 
with the express provisions of this Act, and in 
particular the rules relating to the law of principal 
and agent and the effect of fraud, misrepresentation, 
duress or coercion, mistake, or other invalidating 
cause, shall continue to apply to contracts for the 
sale of goods. 

(3) Nothing in this Act or in any repeal effected 
thereby shall affect the enactments relating to bills 
of sale, or any enactment relating to the sale 
of goods which is not expressly repealed by 
this Act. 

(4) The provisions of this Act relating to contracts 
of sale do not apply to any transaction in the form 
of a contract of sale which is intended to operate 
by way of mortgage, pledge, charge, or other 
security. 

(5) Nothing in this Act shall prejudice or affect 
the landlord's right of hypothec or sequestration 
for rent in Scotland. 
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62.—(1) In this Act, unless the context or subject 
matter otherwise requires,— 

" Action *' includes counterclaim and set oS, 
and in Scotland condescendence and claim and 
compensation : 

" Bailee " in Scotland includes custodier : 

“ Buyer ’* means a person who buys or agrees 
to buy goods: 

” Contract of sale ” includes an agreement to 
sell as well as a sale : 

" Defendant ” includes in Scotland defender, 
ind claimant in a multiple poinding : 
" means voluntary transfer of 
possession from one person to another: 

" Document of title to goods " has the same 
meaning as it has in the Factors Acts; 

“ Factors Acts ” mean the Factors Act, 1889, the 
Factors (Scotland) Act, 1890, and any enactment 
amending or substituted for the same: 

" Fault " means wrongful act or default: 

*' Future goods ” mean goods to be manufac- 
tured or acquired by the seller after the making 
of the contract of sale : 

" Goods " include all chattels personal other 
than things in action and money, and in Scotland 
all corporeal moveables except money. The 
term includes emblements, industrial growing 
crops, and things attached to or forming part 
of the land which are agreed to be severed before 
sale or under the contract of sale : 

" Lien ” in Scotland includes right of retention: 

" Plaintiff ” includes pursuer, complainer, 
claimant in a multiple-jwinding and defendant 
or defender counterclaiming: 

" Property ” means the general property in 
goods, and not merely a special property : 

“ Quality of goods " includes their state or 
condition ; 

" Sale ” includes a bargain and sale as well as 
a sale and delivery: 

" Seller ” means a person who sells or agrees 
to sell goods: 

“ Specific goods ” mean goods identified and 
agreed upon at the time of contract of sale is 
made: 

“ Warranty ” as regards England and Ireland 
means an agreement with reference to goods which 
are the subject of a contract of sale, but collateral 
to the main purpose of such contract, the breach 
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of which pves rise to a claim for damages, but 
not to a right to reject the goods and treat the 
contract as repudiated. 

As regards Scotland a breach of warranty shall 
be deemed to be a failure to perform a material 
part of the contract. 

(2) A thing is deemed to be done " in good faith ” 
within the meaning of this Act when it is in fact 
done honestly, whether it be done negligently or 
not. 

(3) A person is deemed to be insolvent within 
the meaning of this Act who either has ceased to 
pay his debts in the ordinary course of business, 
or cannot pay his debts as they become due, whether 
he has committed an act of bankruptcy or not, and 
whether he has become a notour bankrupt or not. 

(4) Goods are in a " deliverable state " within 
the meaning of this Act when they are in such a 
state that the buyer Airould under the contract be 
bound to take delivery of them. 

63. This Act shall come into operation on the 
first day of January one thousand eight hundred 
and ninety-four, 

64. This Act may be cited as the Sale of Goods 
Act, 1893. 
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SCHEDULE. 

This schedule is to be read as referring to the 
revised edition of the statutes prepared under the 
direction of the Statute Law Committee, 


Enactments Repealed. 


Section and Chapter. 

Title of Act and Extent 
of Repeal, 

1 Jac. 1. c. 21. . 

An Act against brokers. 
The whole Act. 

29 Cha. 2. c 3. . 

An Act for the preven¬ 
tion of frauds and 
perjunes. 

In part; that is to 
say, sections fifteen and 
si.N;teen.* 

9 Geo. 4, c. 14, 

An Act for rendering a 
written memorandum 
necessary to the valid¬ 
ity of certain promise.' 
and engagements. 

1 In part; that is to 

say, section seven. 

19 & 20 Viet. c. 60 . 

The Mercantile Law 
Amendment (Scotland) 
Act, 1856. 

In part; that is to 
say, sections one, two, 
three, four, and five. 

19 & 20 Viet. c. 97. . 

The Mercantile Law 
Amendment Act, 1856. 

In part; that is to 
say, sections one and 
two. 


* Commonly cited as sections sixteen and seventeen. 


A.D. 1893. 
Section 60. 
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ARITHMETIC 

imST STEPS IS COMMERCIAL ARITHMETia By Arthur E. Williams, M.A., 

B.&. In crown 8vo, limp cloth, 8o pp. ■ .Net 1/6 

THE ELEMENTS OF COMMERCIAL ARITHMETIC. By Thomas Brown. In 

crown 8vo, cloth, 140 pp.Net 2/8 

BUSINESS ARITHMETIC. Part L In aown 8vo, cloth, 120 pp. 1/6 net Answers 1/3 
BUSINESS ARITHMETIC. Part H. In crown 8vo, cloth, 144 pp. 1 / 9 . Answers 1 /- 
COMPLETE GOMi^RCIAL ARITHMETIC, Contains Parts I and II above mentioned. 

In crown 8vo, cloth, 264 pp. ...... 3 /-. Answers 1/8 

BMAT.T.BR COMMERCIAL ARITHMETIC. By C. W. Croon, B.A., B.Sc. In 

crown 8vo, t cloth. 2 /- net Answers Net 1/6 

FIRST STEFS IN WORKSHOP ARITHMETIO. By H. P. Green. In crown Svo, 

limp cloth, about 80 pp. ^..Net 

COMELETE MERCANTILE ARITHMETICI. With Elementary Mensuration. By 
H. P. Green, F.C.Sp.T. In crown Svo, cloth giJt, with Key, 646 pp. . Net 
Complete book without Key, 600 pp., 6/6 net. Key separately, 1/3 net. Also in 
threeparts. Part 1 ,300 pp,, 4/-net. Part II, 208 pp,, 2/6 net. Part III, too pp. 

1/- net, 

THE PRINCIPLES AND PRACTICE OF COMMERCIAL ARITHMETia By P. W. 

Norris, M.A,, B.Sc. In demy 8vo, doth, 452 pp,.Net 

OOUNTINO HOUSE MATHEMATICS. By H. W. Pokkitt and W. Nicxlin, A.S.A.A. 

In crown 8vo, cloth, 12 0 pp. .Net 

ARITHMETIC AND BOOK-KEEFINO. By Thos. Brown, F.S.S., and Vincent E. 
CoLUNGE, A.C.I.S. In two parts. Each in crown Svo, doth. Part i, 124 pp, 

2/6 net. Part 2, 115 pp..NM 

LOGARITHMS FOR BUSINESS PURPOSES. By H. W. Porritt and W. Nicklin, 

A.S.A.A. In crown Svo, limp c loth.Net 

RAPID IQITHODS IN ARITBMETIC. By John Johnston. Revised and Edited by 
G. K. Bucknall, A.C,I.S. {Hons.). New and Enlarged Edition, In foolscap 

Svo, doth, 96 pp, ;_. . . .H« 

EXERCISES ON RAPID METHODS IN ARUHMEIia By John Johnston. In 

foo lscap Svo, cloth .Net 

MEIBOD IN ARUHMEna A guide to the teaching of Arithmetic. By G* R. 

Pusnuc, B,A. In crown Syo, doth, 87 pp. , . • . 
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tBB METRIC AND BBmSH SYSTEM OF WEIOBTS. MEASURES, AND COINAOB. 

By D». F. Mollwo Perkw. In 8vo, with numerous illustrations . . Nrt 8/6 

ARlTHMEnO OF ALTERNATING CURRENTS. By E. H. Crafper, M.I.E.B. 

In crown 8vo, illustrated . . ..Net <^0 

ARlTHMEnO OF ELECTRICAL ENGINEERING. For Technical Students. In 

_crown 8vo, illustrated. Net 8/6 

THE SLIDE RDIR. A Practical Manual Illustrated . . . . Net 8/6 


BOOK-KEEPING AND ACCOUNTANCY 

HBST STEPS IN BOOK-KEEPING. By W. A. Hatcsaro, A.C.P., F.B.T. In 

crown 8vo, limp cloth, 8o pp... Net 1/6 

PRIMEB OF BOOK-KEEnNG. Thoron^Iy prepares the student for the study of 
more elaborate treatises. In crown 8vo, cloth, 144 pp. . 3 /- Anewen, Net 1/6 

EASY EXERCISES FOR PRIMER OF BOOK-KEEPING. In crown 8vo, 48 pp. . OL 
BOOK-EXEPING FOR BEGINNERS. A first course in the art of up-to-date Book- 
keepmg. With Answers to the Exercises. By W. E. Hoofer, A,C,I,S. In 

crown 8vo, cloth, 148 pp.Net 2/6 

ISE ELEMENTS OF BOOK-KEEPING. By W. 0 . Buxton, A.C.A. (Hons.). In 

crown 8vo, Duxeen 157 pp.Net 2/6 

BOOK-KEEPING AND COMMERCIAL PRACTICE. By H. H. Smith, F.C.T., 

F. Inc.S .T. In crow n 8vo, cloth, 15a pp. 1/9 

BOOK-KEEPING SIMPLIFIED. Thoroughly revised edition. By W. 0. BnnoH, 

A. C.A. (Hons.). In c rown 8vo, doth, 304 pp, . . 8/6. Answers, Net 8/- 

ADYANCED BOOK-KEEPING. In crown 8vo, cloth, x8? pp. 3/6 net. Answers. Net 2/6 
BIGHEB BOOK-KEEPING AND ACCOUNTS. By H. W. Porritt and W. Nicxlin. 
A.S.A.A. In crown 8vo, cloth, 304 pp., with many up-to-date forms and 

facsimile documents.Net 6/- 

FULL COURSE IN BOOK-KEEPINO, By H. W. Porritt and W. Nickun, A.S.A.A. 

In crown 8vo, cloth g ilt, 540 pp.Net 6/- 

OOMFLETE BOOK-KEEPING. A thorougblv comprehensive text-book, dealing with 
all departments of the subject. In crown 8vo, cloth. 424 pp, 6/6 Answeril Net 4 /- 
ADVANCED ACCOUNTS. A Practical Manual for the Advanced Student and Teacher. 

Edited by Rocir N. Carter, M.Com., F.CA. In demy 8vo, doth gilt, 988 pp., 

with many forms an d facsim ile documents.Net 7/6 

DICTIONABY OF BOOK-KEEPDia. A Practical Guide and Book of Reference for 
Teachers. Students apd Practiuoners. By R. J. Porters. In demy 8vo, cloth 

gilt, with facsimiles, 780 PP.Net 7/6 

BOOK-lbm^Q FOB RETAILm By H. W. PoRRtrr and W. Nicom, A.SA.A. 

In crown 8vo, cloth, 134 pp. •...Net 2/6 

ADDITKEIAL EXERCISES IN BOOK-EEEPINQ, Nos. 1 and H. New Editions. 

In crown 8v o, 56 pp. No. i, Sd. net. No. 2,8d. net . Answers; each, Net 6d. 

BOOK-KEEPINO TEST CARDS. Elem. and Inter. Per set . . . . Net 2/- 

BUSINESS BOOK-KEEPINO. By J. Routlev. In crown 8 vo, cloth, 360 pp. Net ^8 
EXAMDUTION NOTES ON BOOK-KEEPING AND ACCOUNTANCY. By J. Blaxr 
Harrold. A.C.I .S., F.C.R.A. Cloth, 64 in. by 34 in., 56 pp. . . Net 2^6 

HOTEL BOOK-KEEPINQ. With iliustiative forms and exercises. In crown 8vo, 

doth, 7a pp.Net 2/6 

BOOK-KESmO AND ACCOUNTANCY PROBLEMS. By G. Johnsoh, F.C.I.S. 

In crown 8vo, doth g^t, ira pp. . . . , , , . Net 3/6 

COMBINED MANUSCRin BOOK FOB BOOK-KEEPING. In crown 4to, stiff paper 

romKaacffir BOOKS FOR BOOK-KEEPraO. Wpostitu. cash Book) ^ 

Purchases Book; Sales Book and Journal; Ledger .... Baeh 74 

AVON EXERCISE BOOKS FOB BOOK-KEEFINO. Foolscap folio. . . . 

journal,Si; Cash Book, Si; Ledger ]/- 
EXAMINATION NOTES ON MUNICIPAL ACCOUNTANCY. By W. G. Dat», 

A.S.A.A. Size 64 in. bv 34 m., cloth, 56 pp..Net 2 /- 

BALANOB SHEETS: HOW TO BEAD AND UNDERSTAND THEM. By Phiup 
Tovev, F.C.l.S. In foolscap 8vo, cloth, 85 pp., with 26 inset Balance Sheets Net 2/6 
HOW TO BECOME A QUALDIED ACCOUNTANT. By R. A. Witty, ASJUL 
Second Edition. In crown 8vo, doth, lao pp. , . , , .Net 8/6 

ACCOUOTANOY. By F. W. Pixlby, F.CX, Barmter^’Lm. In demy 8vo, doth, 

3*8 pp..Net 7/6 

ACCOUNTING. By S. S. Dawson, M.Com., F.C.A., and R. C. de Zouche, F.CA. 

In demy 8vo, 380 pp., doth.Net 10/8 

BOOK-KEEPlNa lEAfXl^’ MANUAL By C. H. Kirton, A.C.I.S., F.Inc.S.T. 

In demy 6 vo, doth gilt, 330 PP» . .Net 7/6 

By J. Roi|TutY. In crown 8vo, 133 ^ ^ 
















AODITINO. ACCOUHTWa AHl) BAHKnO. By PnAwr Dowu*. A.C^, «ad E. 

Maxoinor Harris, A.I.B. In demy 8vo, cloth gilt, 338 pp. . . . NM 7/6 

PBIirClFLES OF BOOK-EEEPHre EXPLAINED. By I. H. Homprrys. In crown 

8vo, cloth, rat) pp. .Net S/l 

MANUFACTUmO BOOE-EEEFINO AND COSTS. By G. JOHirsoir, F.C.I.S. In 

demy 8vo, cloth gilt, tso pp..Net IV- 

PBAOnCAL BOOE'EEEPINO. By the same Author. In crown 8vo, cloth, 430 ^p. 

DEPRECIATION AND WASTING ASSETS and their Treatment in Computing Annnal , 
Profit and Loss. By P. D. Leak*, F.C.A. In demy 8vo, cloth /rilt, 223 pp. Net DV- 
THE PRINCIPLES OP AUDITING. By F. R. SL De Paula, O.B.E., F.CA. In 

demy 8vo, cloth gilt, 224 pp.. . Net 7/6 

COST ACCOUNTS JN PRINCIPLE AND PRAOTICB. By A. Cuitroro Ridoway, 

F.C.A. In demy 8vo, cloth gilt, 120 pp. Net 6/' 

GOLD MINE ACCOUNTS AND COSTIM. A Praotical Mannal for Offldab. 
Aooonntants, Book-keepers, Etc. By G. W. Tait. In demy 8vo, cloth 

oom& ACCOUNTS. A* complete, practical Manual for the use of officials in 
Limited Companies and advanced students. By Arthur Coles, F.C.I.S. In 

domy 8vn, cloth gilt, 356 pp. Second Edition. Net 7/6 

EANUAL OP COST ACCOUNTS. By H. Julius Lunt. In demy 8vo, cloth, 124 jpj 

SHE ACCOUNTS OF EXECUTOBA ADMINISTRATORS AND TRUSTEES. By 
William B. Phillips, A.C.A. (Hons. Inter, and Fmal), A.C.I.S. In demy 8vo, 

cloth gilt, 152 pp.. Net 6/- 

RAILWAY ACCOUNTS AND FINANCE. The Railway Companies (Accounts and 
Returns) Act, 1911. By Allen £, Mbwhooe, A.K.C. In demy Svo, cloth ^t, 

148 pp.Net SI- 

TEE PERSONAL ACCOUNT BOOK. By W, G. Dowsiby, B.A. Siw, isjin. by 
gi in., half leather, 106 pp., with interleaved blotting paper . . , .Net 10/6 

SHOPKEEPERS’ ACCOUNTS SIMPLIFIED. By C. D. Cornell. In crown Svo. 

THE “MPICIENT ” CHECK FIGURE SYSTEM. Byj H. 0 . Horton. In demy 
Svo, 32 pp. Net 1/- 


BUSINESS TRAINING, COPY BOOKS, ETC. 

COMMERCIAL READER (Junior Book). Our Food Supplies. By F. W. Chambers. 

With over 70 illustrations, 240 pp. Net 8/- 

OOMMERCIAL READER (Intermediate Book). Our Manufacturing Industries. In 

CTOwn Svo, cloth, 240 pp. Over 150 illustrations.Net 8/6 

COMMERCIAL READER (Senior Book). An introduction to Modem Commerce. 

Contain s ove r t6o black and white illustrations. In crown Svo, cloth, 272 pp. Net S/6 
OFFICE ROUTINE FOR BOYS AND GIRLS. In three stages. Each in crown Svo, 

64 pp. 1st Stage, Sd. 2nd and 3rd Stages.Each 

FIRST Sta IN BUSINESS TRAINING. By V. E. Colunce, A.C.I.S. In crown 

Svo, limp cloth, 80 po. .Net r6 

OOUNTING-hOUSE ROUTINE. 1 st Year’s Course. By Vincent E. Colunob, 

A.C.I.S. In crown Svo, i cloth, with illustrations, maps, and facsimile 

comm ercial forms, 102 p p. Net 1/9 

OOUNTING-HOUSB ROUTINE. 2 nd Year’s Course. By Vincent E. Collincb, 

A.C1.S. In aown Svo, ^ doth, with illustrations, maps and facsunile commercial 

fOTms, i88pp.. Net a/6 

THE PRINCIPLES OF BUSINESS By James SrEniENSoN, MJi., M.Com., B.Sc. 

Part i. In crown Svo, cloth, 217 pp. Net 8/- 

Part 2. In crown Svo, cloth, 320 pp. Net 8/6 

MANUAL OF BUSINESS TRAINING. Contains 66 maps and facsimiles. Eighth 
Edition, thoroughly revised and considerably enlargoi. In crown Svo, doth, 

YBE^Rj^ClFLES AND PRACTICE OF COMMERCE. By James Stephenson, M.a!| ^ 

M.Com., B.Sc. In demy Svo, doth gilt, 648 pp., with many illustrations, 

diagrams, etc. Nh 8/8 

commercial practice. By Alfred ScKoraLo. In crown Svo, doth, 

296 PP.Net A/- 

IHE THEORY AND PRACTICE OF COMMERCE. Being a Complete Guide to 
Methods and Machinery of Business. Edited by F. Heeus, FiC.I.S., Assisted 
by Specialist Contributors. In demy Svo, doth ^t, 620 pp., with many facsimile 

farms. 7/6 Net Also in 2 vols., each. N*t 1/6 

BOW TO TEACH BUSINESS TBAININO. By F. Huus, F.C.I.S. In crown Svo, 
i6opp. . , . . * . . . . , . . Net 1/6 


















MODERN BUSINESS AND ITS METHODS. By W. Campbsu, Chartered Secretary, 

Part I. Net, 3 / 6 . Part II. Net, 8/6. Complete . . . . Net 7/5 

A COURSE IN BUSINESS TRAININQ. By G. K. Bucknall, A.C.I.S. In crown 

8vo, 102 pp.i/6 

ROUT^ OF COMMERCE. By A. Schofield. In demy 8vo, doth, 170 pp. Net 6/- 
ELEU^S OF COMMERCK By F. Hsywood, A.C.I.S. In demy Svo, doth, 

150 pp.Net 6/- 

FACSIMILE COMMERCIAL FORMS. New, Revised, and Enlarged Edition. Thirty 

five separate forms in envelope.. Ret 

Forms separately, per doz. . . ..Ret 

EXERCISE BOOK OF FACSIMILE COMMERCIAL FORMS. In large post 4to, 3a pp. 
FACSIMILE COMPANY FORMS. Thirty-four separate forms m envelope . Net 

Forms separately, per doz. Net 

“NEW ERA ” BUSINESS COPY BOOKS. By F. Heelis, F.C.I.S. Civfl Service 
Style. In three books. Junior, Intermediate, and Senior. Each in stout paper 

covers, large post 4to, 12 pp.Net Sd. 

BUSINESS TRAININa EXERCISE BOOK. Part L By James E. Slaobn, M.A. 

(Oxon.), F.l.S.A. In large post 4to, 64 pp.Net 2 /- 

OFFICE ROUTINE COPY BOOKS, No 1 , No. 2 , and No. 3 . Each in large post 4 to, 

24 pp.Net Si 

COMMERCIAL HANDWRITING AND CORRESPONDENCE. In foolscap 4to, 

quarter cloth, 80 pp. .Net 3 /- 

BUSIHESS HANDWRITING. Seventh Edition, Revised. In crown Svo, cloth, 

84 pp.Net 1/0 

HOW TO WRITE A GOOD HARD. By B. T. B. Hollihgs. In crown Svo, oblong, 

56 PP.Net 1/0 

HANDBOOK FOR COMMERCIAL ^lACHERS. By Feed Hall, M.A., B.Com., 

F.C.I.S., etc. In crown Svo, cloth gilt, 200 pp.Net 2/0 

THE BUSINESS GIRL’S HANDBOOK. By C. Chisholm, M.A., and D. W. Walton. 

_Foreword by Sarah Bernhardt. In crown Svo, cloth, 176 pp. . . Net 2/6 

THE BOY’S BOOK OF BUSINESS. By the same Authors. Foreword by Lieiit.- 

Gen. Sir R. S. S. Baden-Powell. In crown 8vn, cloth, 176 pp. . . Net 2/6 

BUSINESS METHODS AND SECRETARIAL WORK FOB GIRLS AND WOMEN. 

By Helen Reynard, M.A. In crown Svo, cloth, 96 pp. ... Net 2/6 

THE JUNIOR WOMAN SECRETARY. By Annie E. Davis, F.Iac.S.T. In 

crown Svo, cloth, too pp., with illustrations . . .... Net 21 - 

THE JUNIOR CORPORATION CLERK. By J. B. Carrington, F.S.A.A. In 

crown Svo, doth gilt, with illustrations, 136 pp.Net 1/0 

POPULAR GUIDE TO JOURNALISM. By A. Kingston. 4th Edition. In crown 

Svo, cloth, 124 pp. . . . .Net 2/6 

PRACTICAL JOURNALISM AND NEWSPAPER LAW. By A. Baser, M.J.I., and 
£. A. Cops. In crown Svo, cloth, 180 pp.Net 3/6 

CIVIL SERVICE 


THE CIVIL SERVANT AND HIS PROFESSION. In crown Svo, doth, 120 pp. . Net 
CIVIL SERVICE GUIDE. Bv A. J. Lawford Jones. In crown Svo, 129 pp. Net 
DIGESTING RETURNS INTO SUMMARIES. By A. J. Uwford Jones, of 

H.M Civil Service. In crown Svo, cloth, 84 pp.Net 

COPYING MANUSCRIPT, ORTHOGRAPHY, HANDWRITING, etc. By the same 
Author. Actual Examination Papers only. In fcxilscap folio, 48 pp. . Net 
CIVIL SERVICE HANDWRITING GUIDE AND COPY BOOK. By li. T. Jessop, 

BEc. In crown 410, 22 pp.Net 

CIVIL SERVICE AND COMM ERCIA L COPYING FORMS. In crown Svo, 40 pp. Net 
ruled FORMS FOR USE WITH THE ABOVE. Books I and H. Each foolscap 

folio, 40 pp. 

CIVIL SERVICE AND COMMERCIAL LONG AND CROSS TOTS. Two Series, each 

m crown Svo, 4 8 pp. . .Net 

CIVIL SERVICE ARITHMETIC TESTS. By P. J. Varley-Tipton. In crown Svo, 

cloth, 102 pp.Net 

CIVIL SERVICE ESSAY WRITINQ. By W. J. Addis, M.A. In crown Svo, limp 

doth, 108 pp.Net 

CIVIL SERVICE PRACTICE IN FRKCIS WETTING. Edited by Arthur Reynolds, 

M.A. (Oxon.). In crown Svo, J doth, 240 pp..Net 

ELEMENTARY FBfiCIS WRITING. By Walter Shawcross, In crown Svo, 

cloth. So pp. . . , . ..Net 

QUmB TO INDEXINO AND PR^ WRITING. By W. J. Weston, M.A.. B.Sc. 

(Lend.), and E. Bowker. In crown Svo, cloth, no pp. ... Net 
INDEXINO AND PRECIS WRITING. By A. J. Lawfosd Jones. In crown Svo, 

cloth, 144 pp.^ . . . . Kei 

EXERCISES AND ANSWERS IN INDEHNQ AND FR^ WBmNO. By W. J. 
WmtoNi BiSc. (Load.). In crowu Svo, clot( X44 pp.. • . Ed 
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ENGLISH AND COMMERCIAL CORRESPONDENCE 

MGUSH FOB COMMERCIAL STUDENTS. By H. W. Houghton. In crown 8vo, 

cloth, 148 ..Net S/6 

FIRST STEPS IN COMMERCIAL ENGLISE By W. J. Weston, M.A., B.Sc. (Loud.). 

In crown 8vo, hrnp cloth, 8o pp.Net 1/8 

FIRST STEPS IN BUSINESS LETTER WRITING. By Feed Hau, M.A., B.Com., 

F.C,I,S., etc. In crown 8vo, limp cloth, 8o pp.Net 1/8 

GUIDE TO COMMERCIAL CORRESPONDENCE AND BUSINESS COMPOSITION. 

By W. J. Wksfon, M.A., B.Sc. (Load.). In crown 8vo, cloth, 150 pp.,with many 

facsimile commercial documents . . m 

MANUAL OF COMMERCIAL ENGLISEL By Walter Smawcross, B.A. Including 

Composition and Pr6cis Writing. In crown 8vo, cloth giJt, 234 pp. . . Nat 8/8 

HOW TO TEACH COMMERCIAL ENGLISE By Walter Shawcross, B.A. In 

crown 8vo, cloth gilt, 160 pp.Net 8/8 

COMMERCIAL CORRESPONDENCE AND COMMERCIAL ENGLISH. In crown Svo, 

_^cloth, 272 pp.8/8 

THE CORRESPONDENCE OF COMMERCE. By A. Risdon Palmer, B.Sc., B.A. 

Indemy8vo, cloth, ISO pp.Net 8/~ 

PRINCIPLES AND PRACTICE OP COMMERCIAL CORRESPONDENCR By J. 

Stephenson, M.A., Al.toai., R.Sc. In demy 8vo, 320 pp. , . . Net 7/8 

ENGLISH MERCANTILE CORRESPONDENCE. In crown 8vo, doth gilt, 260 pp. Net ^8 

FIRST STEPS IN BUSINESS COMPOSITION. Edited by R. W. Holland, M.A., 

M.Sc., LL.D. In crown 8vo, limp cloth, 80 pp.Net 1/8 

ENGLISH COMPOSITION AND COR^SPONDENCE. By J. F. Davis, D.Lit., M.A., 

LL.B. (Lond.). In crown 8vo, doth, 118 pp.Net 8/8 

A GUIDE TO ENGLISH COMPOSITION. By the Rev. J. H. Bacon. 112 pp. Duzeen 

Net 2 h 

ENGLISH GRAMMAR. New Edition, Revised and Enlarged by C. D. Pdnchard, 

B.A. (Lond.). In crown 8vo, cloth, 142 pp.Net 8/“ 

ENGLISH GRAMMAR AND COMPOSITION. By W. J. Weston, M.A., B.Sc. 

(Lond.). In crown 8vo, cloth, 320 pp.Net 5 /- 

ENQUSH PROSE COMPOSITION. By W. J. Weston, M.A., B.Sc. In crown 8vo, 

cloth, 224 PP.Net 3/8 

8ELF-HELP EXERCISES IN ENGLISH (Reform Method). In crown 8vo, limp 

cloth, 80 pp. Net 1/8 

NOTES OF LESSONS ON ENGLISH, In crown 8vo, doth, 208 pp. . . Net 8/8 

PUNCTUATION AS A MEANS OF EXPRESSION. By A. E. Lovell, M.A. In 
crown 8vo, cloth, 80 pp.Net 
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STUDIES IN ELOCUTION. By E. M, Corboold (Mrs. Mark Robinson). With over 

100 selections for Reciters and Readers. In aown 8vo, doth gilt, 270 pp Net 3/6 

POCKET DICTIONARY. Royal 32mo, 5 in. by 3 in.,cloth gUt, 363 pp. . . Net 2 /- 

COMMERCIAL DICTIONABY. In foolscap 8vo, paper boards, 193 pp. . .Net 21 - 


COMMERCIAL GEOGRAPHY AND HISTORY 


FIRST STEFS IN COMMERCIAL GEOGRAPHY. By James Stephenson, MJ^., 
B.Com. There are 16 maps and diagrams mcluded. In crown 8vo, limp doth, 

80 pp .Net 

imi WORLD AND ITS COMMERCE. In crown 8vo, cloth, 138 pp., with 34 maps . 

Net 

THE ELEMENTS OF COMMERCIAL GEOGRAPHY. By C. H. Grant, M.Sc., 

F.R.Met.Soc. In crown 8vo, cl oth, 14Q pp.. .Net 

COMMERCIAL GEOGRAPHY OF TEE BRmSB ISLES. In crown 8vo, cloth, 
130 pp., with 34 coloured maps and plates, three black and white maps, and 

other illustrations . . ..Net 

COMMERCIAL GEOGRAPHY OF THE BRITISH EMPIRE ABROAD AND 
foreign COUNTRIES. In crown 8vo, cloth, 305 pp., with 35 coloured m^ 
and plates, 11 black and whit e map s, and end-paper maps . . . Net 

COMMERCIAL GEOGRAPHY OF THE WORLD. In crown 8vo, doth, 330 pp,, with 
about 90 maps and plates. Net 

examination notes on COMMERCIAL GEOGRAPHY, By W. P. Rornn, 

M.Com. Size 6^ in. by 3^ In., cloth, i 30 pp..Net 

ECONOBDC GEOGRAPHY. (Set “ Economics’' page 6) 

THE ELEMENTS OF COMMERCIAL HISTORY. By Fred Hala, MJL, B.Cc»]i., 
F.C.I.S. In crown 8vo, cloth, 164 pp..||| 
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_ By J. R. V. ILuchamt, M.A. In crown Svo, doth 

j;ilt,a7app..Net 5/6 

FEUnCHI^S of COMHERCIAL HISTOBF. By j. Stspbxmson, M.A., M.Com.,B.Sc. 

Indemy Svo, doth, 379 pp.. . . t . Net 7/6 

ECONOMIC HISTORY. ( 5 m " Econoucs ” below.) 

ECONOMICS 

THE ELEMENTS ,OF POLITIOAL ECONOMY. By H, Hall, B.A. Id crown Svo, 

doth, 140 pp.Net 2/6 

ODIDE TO POLITICAL ECONOMY. By F. H. Spxncxk, D.Sc., LL.B. In crown Svo, 

doth gilt, 333 pp.Net 8/0 

OUTLINES OF THE ECONOMIC EISTOBY OF ENGLAND: A Stndy in Social 
DereltvnunL By H. 0 . Meridith, M.A., M.Com. In demy Svo, cloth gilt, 

376 pp.Net 7/8 

ECONOMIC GEOGRAPHY. By John McFarland, M.A., M.Com. In demy Svo, 

cloth gilt, 368 pp., 18 illustrations.Net 10/0 

THE HISTORY AND EGONOIOCS OF TRANSPORT. By A. W. Kirkaldy, M.A., 

B.Litt. (Oxford), M.Com. (Birm.), and A. Dudley Evans. In demy Svo, 

doth gilt, 375 pp.Net 16 /- 

IHE ECONOMICS OF TELEGRAPHS AND TELEPHONES. By John Lbs. M.A. 

In crown Svo, doth gilt, 93 pp.Net SS/6 

LABOUR CAPITAL AND FINANCE. By "Spectator” (W. W. Wall, F.J.I., 

F.S.S.}. In crown Svo, doth, 137 pp..Net 8/6 

OUTLINES OF LOCAL GOVERNMENT. By John J. Clarke, U.A., F.S.S. In 

crown Svo, 161 no, paper boards.. . . Net 2/6 

OUTLINES OF CENTRAL GOVERNMENT. By the same Author. In crown Svo, 

117 pp. .Net 1/0 

OUTLINES OF INDUSTRIAL AND SOCIAL ECONOMICS. By the same Author. 

In crown Svo, 108 pp..Net 1/6 

THE HOUSING PROBLEM. By J. J. Clarke, M.A.. F.S.S. In demy Svo, doth, 

J40 pp.Net 21 /- 

VALUB POE HONEY By Sir Wm. Schoolino, K.B.E. In crown Svo, doth 

r6o pp . . .Net 2/6 

TALES WITH WORKERS. In crown Svo, limp cloth.Net 2 /- 

DICmONARY OP ECONOMIC AND BANKDia TERMS. By W. J. Weston, M.A., 

B.Sc., and A. Crew. In crown Svo, doth, 166 pp.Net 6/- 

BANKING AND FINANCE 

THE ELEHE 3 TT 8 OF BANKING. By J.P. Gandy. In crown Svo, cloth,'140 pp. Net 2/6 
BANK ORGANIZATION, MANAGEMENT, AND ACCOUNTS. By J. F. Davu, M.A. 

D.Lit., LL.B. (Lond.) In demy Svo, cloth gilt, 165 pp., with forms . . Net 0 /- 

MOHEY, EZCHANGi AND BANKING. In their Praotica]. Theoretioal. and Legal 
Aqieotl. By H. T. Easton, A. 1 . 6 . Second Edition, Revised. In demy Svo, 

doth, 313 pp.Net 6/- 

PBAOHOAL BANKING. By J. F. G. Bacshaw. With Chapters on Hie Prindplee 
^ Correnoy, by C. F. Hannatord, A.I.B., and Bank Book>keeping, by W. H. 

pEAR P. In dem y Svo , doth gilt, about 400 pp.Net 7/6 

BANKERS’ SECURITIES AGAINST ADVANCES. By Lawrence A. Fooo, 

Ort. A.I.B. In demy Svo, doth gilt, 133 pp.Net 0 /- 

BAEEERS’ ADVANCES. By F. R. Stead. Edited by Sir John Facet, K.C. In 

demy Svo, cloth, 144 pp..Net 0 /- 

fORRIGN EXCHANGE, A PRIHEB OF. By W. F. Sraldino. In crown Svo., 

doth, 108 pp. . ... J..Net 8/0 

FOREIQ^EXOHilNGE AND FOREIGN BILLS or THEORY AND IN PRACTICE. By 
W. F. Spaldino, Cert. A.I.B. In demy Svo, doth gilt, 337 pp. . . Net 7/6 

BASTWRII EXCHANGE. By W. F. Spaldino. In demy Svo, cloth, 375 pp., 

illustrated. Third Edition.Net 15 /- 

FUNOnONS OF MONEY, THE. By W. F. Spaldino. In demy Svo, doth gilt, 

179 p p.Net 7/8 

BANKERS’ CREDITS AND ALL THAT APPERTAINS TO THEM IN THEIR 
FBAOnOAL. LEGAL, AND EVERYDAY ASPECTS. By W. F. Spaldino. In 

demy Svo, doth gilt, 126 pp.Net 10/6 

TALKS ON BANKINQ TO BANK CLERKS. By H. E. Evans. In crown Svo, 

doth, 152 pp .Net 2/8 

flTllW.lli INIHBBST Tj)RT.BS . By Sir Willum Schooling, K.B.B. In crown j^to, 

oionw/l^'if OF%NK]CVa. a Oomplete Enoyolopaedia'of Banking Law a^ 

Prao^ By W. TnowsoN and Lloyd Christian. Fourth Edition, Revised and 

Enlarged. In crown 4to, half leather gilt, 691 pp.Net tClh 

MOm ON BANXmO AND COMHERCIAL LAW. .By T. Lloyd Dayiia In 

Pcap Svo, 100 pp..* . . . . \ Net Sh 

lEELEtes. Ain) IHE RUDIMENTS OF am ntOFZRTY LAW. B7F. R. 
























INSURANCE 

IHE FRDICIFUBS OP INSUBj&NCE. By J. Aifred Bn. la crown 8vo, doth, 

_ 160 pp.Xei ^ 

OTSURMC^ ByT. E. Vooirc.BA, P.R.A.S. A complete and practical expodtioa. 

With sections on Workmen's Compensation Insurance, by W. R. Strong, F.I.A,, 
and The National Insurance Scheme, by Vyvyam Mark, F.F.A., F.I.A. Third 
Edition. Revised and Enlarged. In demy 8vo, cloth gUt, 440 pp. . . Net 10/6 

GUIDE TO LIFE ASSURANCE. By S. G. Lrich, F.I.A. In crown 8vo, doth gilt, 

nST^^ OmCE OBGANlZATldN, mAGEMENT, AND ACCOUNTi By 

T, E. Young, B.A., F.R.A.S., and Richard Masters, A.C.A. Second Edition. 

Revised. In demy 8vo, cloth gilt, 146 pp..Net t/- 

GUIDE TO UABINE OISUBANCE, By Hknry Keatb. In crown 8vo, doth 

THE PEnfimES OF MARINE LAW.* (Sup. 10.) .* ** 

TALKS ON INSDRANCE LAW. ByJ. A. Watson, B.Sc.,LLB. In crown 8vo, doth, 

140 pp.Net V- 

SHIPPING 

SUlrPlNQ. By A. Hall and F. Hevwood. In crown 8vo, cloth, 136 pp. . Net 2/6 
SHIPPINO OFFICE ORGANIZATION, MANAGEMENT. AND ACCO^S. By 
Alfreo Calvert. In demy 8vo, cloth gilt, 203 pp. . . . . Net 6/“ 

IHB EXPORTER’S HANDBOOK AND GLOSSART. By F. M. Dudenby. With 

Foreword by W. Eolington. In demy 8vo, cloth gilt, 254 pp. , . Net 8/6 

CONSULAR REQUIREMENTS FOR EXPORTERS AND SHIPP^S TO All PARTS 
OP THE WORLD, By J. S. Nowery. New and Enlarged Edition. In demy 8vo, 

doth, I 74 pp.Net 7/6 

CASE AND FREIGHT COSTS. The principles of calculation rdating to the cost 
of, and freight on, sea or commercial cases. By A. W. E. Crosfield. In crown 
8vo, cloth, 62 pp. ..Net 2/~ 

SECRETARIAL WORK 

BOW TO BECOME A PRIVATE SECRETAR 7 . By J. E. McLachlan. In crown 

8vo, doth, 120 pp.Net 8/6 

COMPANY SECRETARIAL WORE. By £. Marhn, F.C.I.S. In uown 8vo, 

cloth, 134 PP. Mi/8 

GUIDE TO COMPANY SECRETARIAL WORK. By 0 . Oldham, A.C.I.S. In 

crown 8vo, cloth gilt, 25 ^p.Net 8/6 

GUIDE FOR THE COMPANY SECRETARY. By Arthur Cous, F.C.I.S. Illuv 
trated with 76 facsimile forms. Second Edition, Revised and Enlarged. In 

demy 8vo, cloth gUt, 432 PP.Net 6/-* 

COMPANY SECRETARY’S VADE MECUM. Edited by F. Tovey, F.C.I.& Pocket 

size, cloth, 270 Pp.Net 3/6 

SECEOTARY’S HANDBOOE. Edited by Herbert E, Blain. In demy 8vo, 

cloth gilt, 168 pp.Net 8/- 

THW CHAIRMAN’S MANUAL By Gordon Palin, of Grce/i Inn, Barristefai-UuD, 

and Ernest Martin, F.C.I.S. In crown 8vo, doth gilt, 192 pp. . . Net 51 - 

PROSPECTUSES: HOW TO READ AND UNDERSTAND THEM. By Pnup 

Tovey, F.C.I.S. In demy 8vo, cloth gilt, 109 pp.Net 6/* 

OUTLINES OF TRANSFER PROCEDURE IN OONNECnON WHB STOCKS, 

SHARES. AND DEBENTURES OF JOINT STOCK COMPANIES. By F. D. 

Head, B.A. (Oxon), of Lincoln’t Inn, Bamster-at-Laa. In demy 8vo, doth 

gilt, 112 pp... , _. . Net 8/8 

IHE TRANSFER OF STOCKS. SHARES. AND OTHER MARKETABLE SECURI¬ 
TIES. By E. D. Head, B.A, In demy 8vo, doth gilt, 216 pp, . . Net 10/6 

DEBENTURES. A Handbook lor Limited (Wi^ny Offidab, InTeaton, and BudneH 
Men. By F. Shewbll Cooper, M.A., Bamster-at-Lm. In demy 8vo, doth 

WEATutt vALDEOFASHABEP By D. W. R^itm. b dem*y 8 vo, l£p 

doth, 20 pp, . .Net 2/6 

HOW TO TAKE MntUTES. Edited by E. Martin, F.C.I,S. Second Edition, 

Enlarged and Revised. In demy 8vo, doth, 126 pp. . . . .' Net 2/6 

DIOITONARY OF SECRETARIAL LAW AND PBAOnCE. A eomprdieiuive Bncy , 
dopaedia of information and direction on all matters connected with the work ol 
a Company Secretary. Fully illustrated with the necessary forms and doeumants. 

With sectfons on special branches of Secretarial Work. With contributions by 
nearly 40 eminent authorities. Edited by Pbiup Tom, F.C.I.S. In one voL, 
halt leather gilt, ion pp. liiiid Editloo, Revised and Eidaiied . . M 

7 

















INCOME TAX 

nuonoumoom TU a Guide to the fteparation of Income Tax Returns. 

By W. E, Snellivg, In crown 8 vo, cloth, 136 pp.Net 8/6 

HfCOMB TAX AND SUPER TAX PRACTICE. By W. E. Skelling. Fourth Edition. 

IndemySvo, cloth gilt, 195 pp.Net 12/6 

SUPER TAX TABLES. By G. 0. Parsons. DemySvo . . . Net 1 /- 

THE “ ABACUS ” INCOME TAX TABLES. By E. J. Hammond, A.C.T.S.. A.L.A.A. 

In crown 4to.Net 2 /- 

IHE CORPORATION PROnTS TAX. By P. D. Leake. In crown 8vo. . Net 1 /- 
lAXAIIONAi^AL ByW.E. Snelling. IndemySvo. Clothgilt, 190 pp. Net 10/6 


INDUSTRIAL ADMINISTRATION 

THE PSYCHOLOGT OF MANAGEMENT. By L M. Gilbreth. In demy 8vo, cloth, 

354 PP.Net 7/8 

EMPLOYMENT MANAGEMENT. Compiled and Edited by Daniel Bloomfield. 

In demy 8vo, cloth, 507 pp.Net 8/6 

PROBLEMS OF LABOUR. Compiled and Edited by Daniel Bloomfield, In demy 

8vo, cloth, 434 pp.Net 8/a 

LECTURES ON INDUSTRIAL ADMINISTRATION. Edited by B. Muscio, M.A. 

In crown 8vo. cloth, 276 pp.Net 6/- 

INDUSTRIAL CONTROL (Applied to Manufactnre). By F. M. Lawson, A.M.I.C.E., 

A.M.I.Mech.E, In demy 8vo, cloth, 130 pp..Net 8/6 

COMMON SENSE AND LABOUR. By S. Crowtiier. In crown 8vo, 284 pp., 

cloth .Net 8/6 

CURRENT SOCIAL AND INDUSTRIAL FORCES. Edited by L D. Edie, In demy 

8vo cloth, 304 pp.Net 12/6 

OUTLINES OF INDUSTRIAL ADMINISTRATION. By R. 0 . Herford, H. T. Hildacb 

andH.G.J enkins. IndemySvo,cloth.Net 6/- 

MODERN INDUSTRIAL MOVEMENTS. Edited by D. Bloomfield. In demy 8vo, 

cloth, 380 pp .Net 10/6 

MANAGEBIENT. By J. Lee. In crown 8vo, cloth ..... Net 6/> 

BUSINESS ORGANIZATION AND MANAGEMENT 

OrnCE ORGANIZATION AND MANAGEMENT. INCLUDINa SECRETARIAL 
WORK By Lawrence R. Dicksee, M.Com., F.C.A., and H. E. Blain, 

Fourth Edition, Revised. In demy 8 vo, cloth gilt, 314 PP. . . . Net 7/8 

MUNICIPAL OFFICE ORGANIZATION AND MANAGEMENT. Edited by W« 
Bateson, A.C.A., F.S.A.A. In crown 4 to, half leather gilt, with 250 forms, 

diagrams, etc., 503 pp.Net 26 /- 

COUNTING-HOUSE AND FACTORY ORGANIZATION. By J. Gilmodr Williamson. 

In demy 8vo, cloth gilt, 182 pp.Net 7/8 

SOLICIIOBS’ OFHCE ORGANIZATION, MANAGEMENT. AND ACCOUNTS. By 

E. A. Cope and H. W'. H. Robins. In demy 8vo, cloth gilt, 176 pp., with 

numerous forms.Net 6^ 

COLLIEEY OFFICE ORGANIZATION AND ACCOUNTS. By J. W. Innes, F.C.A., 

and T. Co lin C ampbell, F.C.I. In demy 8vo, cloth gilt, 135 pp . . Net 7/8 

CLUBS AND MANAGEMENT. By Francis W. Pixley, F.C.A. Of (Jte 

Middle Temple, Bamster-al-Laie. In demy 8vo, cloth gilt, 240 pp. . . Net 7/8 

DRAPERY BUSINESS ORGANIZATION, MANAGEMENT AND ACCOUNTS. By 

1 . Ernest Bayley. In demy 8vo, cloth gilt, 302 pp.Not 7/8 

GROCERY BUSINESS ORGANIZATION AND MANAGEMENT. By C. L T. 
Beeching and J. Arthur Smart. Second Edition. In demy 8vo, 

doth, 160 pp. . . J..Net 8f* 

INDUSTEIAL litAFFIC MANAGEMENT. By Geo. B. I.issendbn. With a 
Foreword by Lord Leverhulmk. Second Edition. In demy 8vo, doth 

SHIPPDlS’bEGAHIZATION, MANAGMENT AND ACCOUNTS. ‘( 5 « p. ;.)* ® ^ 

DISURANCE OFnCE ORGANIZATION. MANAGEMENT AND ACCOUNTS. {Set p. 7.) 

BANK ORGANIZATION AND MANAGEMENT. {See p. 6.) 

the CARD INDEX SYSTEM. In crown 8vo. 100 pp. . , Net 2/8 

FILING SYSTEMS. By E. A. Cope. In crown ovo, doth gilt, 200 pp. Bet ^8 
A MANUAL OF DUPIiCATINO ME 1 H 0 D 8 . By W. Desborouch. In demy 8vo, 
cloth, 90 pp.Net 8/- 

ADVERTISING AND SALESMANSHIP 

ADVEBUSIHG. By Howard Bridqiwatbr. In crown 8vo, cloth, too pp. , Net t/6 
AOi aIto ffALKK By Hubert N. Casson. Iq demy 9 fo, doth, 167 pp. . M ^6 















ADVERTISIKO AS A BtTSIRESS FORCE By P. T. CHERiwoToir. In demy 8vo, 

cloth gilt, 586 pp..Ret 10/6 

THE NEW BUSINESS. By Harry Tipper. In demy 8vo, cloth gilt, 406 pp. Net 8/6 
THE CRAFT OF SILENT SALESMANSHIP. A Guide to Advertisement Construction. 

By C. Maxwell Tregurtha and J. W. Frinqs. Foreword by T. Swinborke 
Sheldrake. Size, 6+ in. by 9^ m., cloth, 98 pp., with illustrations . Net 8/“ 

THE PSYCHOLOGY OP ADVERTISING IN THEORY AND PRACTICE. By W. Dill ‘ 
Scon, Ph.D. In large aown 8vo, cloth, with 128 illustrations, 522 pp. . Net 12/6 

THE MANUAL OF SUCCESSFUL STOREKEEPING. By W. R. Hotchkin. Iu 

demy 8vo, cloth, 298 pp.Net 8/6 

SALESMANSHIP. Gy W. A. Corbion and G. £. Grihsdale. In crown 8vo, cloth, 

186 pp.Net 8/6 

PRACTICAL SALESMANSHIP. Gy N. C. Fowler, assisted by 29 expert Salesmen, 

etc. In crown 8vo, cloth, 337 pp.Net 7/6 

COMMERCIAL TRAVELLINQ. By Albert E. Gull. In crown 8vo, doth gilt, 

170 pp.Net 3/6 

MODERN PUBUCITY. By A. W. Dean. In crown 8 vo, cloth, 77 pp. . . Net W6 

MAIL ORDER BUSINESS, CONDUCTINQ A. By A. E. Bull. In crown Svo, doth, 

106 pp.Net 2 /- 

BUSINESS HANDBOOKS AND WORKS OF 
REFERENCE 

BUSINESS MAN’S ENCYCLOPAEDIA AND DICTIONARY OF COMMERCR Edited 
by J. A. Slater, B.A., LL.B. (Lond.). Assisted by about 50 specialists as con¬ 
tributors. A reliable and comprehensive work of reference on all commerdal 
subjects, specially written for the busy merchant, the commerdal student, and the 
modem man of affairs. With numerous maps, illustrations, facsimile business 
forms and legal documents, diagrams, etc. in 4 vois., large crown 4 to (each 
about 450 pp.), cloth gilt. £4 4 s. net. 

BUSINESS MAN’S GUIDE. Edited by J. A. Sutbr, B,A,, LL,B. Seventh Edition, 

Revised. In crown Svo, doth, 520 pp..Net 6/- 

COMMERCIAL ARBITRATIONS. By E. J. Parry, B.Sc., F.I.C., F.C.S. In crown 

8vo, cloth cilt, los pp.Net 3^0 

MOTOR ROAD TRANSPORT FOR COMMERCIAL PURPOSES. By J. PHaLiHORE. 

In demy Svo, doth, 216 pp.Net 12/6 

TEE MONEY AND THE STOCK AND SHARE MARKETS. By Eim Davies. 

Id crown Svo, cloth, 124 pp.. Net 2/6 

THE INVESTOR’S MANUAL. By W. W. Wall, F.S.S., FJ.I. In crown 8vo, 

cloth, 122 pp.Net 3/6 

THE rnSTORY. LAW, AND PRACTICE OF THE STOCK EXCHANGE. By A. P. 

Foley, B.A., Barrtsier-at-Law, and F. H. Carruthers Gould, of the Stodi 
Exchange. Third Edition, Revised. In demy Svo, doth giJt, 348 pp. . Net 7/0 
DiCnONARY OF THE WORLD’S COMMERCIAL PRODUCTS. By J. A. Slater, 

BjV., LL.B. (Lond.). Second Edition. In demy Svo, doth, 170 pp. . Net 8/6 
COMMODITIES OF COMMERCR By J. A. Slater, G.A., LL.B. In demy Svo, 

doth, 160 pp.Nrf 0/. 

DISCOUNT. COMMISSION, AND BROKERAGE TABLES. By Ernest Heavinchau. 

Size 3 in. by 4} in., cloth, 160 pp.Net 1/0 

BUSINESS TERMS, PHRASES, AND^BREVIAHONS. Fourth Edition, Revised 
and Enlarged. In aown Svo, cloth, 2S0 pp. . . , . .Net 8/0 

MERCANTILE TERMS AND ABBREVIATIONS. Containing over 1,000 terms 
and 300 abbreviations used iu commerce, with definitions. Size 3 in. by 4} in,, 

doth, 126 pp.Net 1/0 

A COMPLETE GUIDE TO THE IMPROVEMENT OF THE MEMORY. By the lata 

Rev. J. H. Bacon. In foolscap Svo, doth, 118 pp.Net 1/6 

TRADER’S HANDBOOKS. In aown Svo, cloth, 260 pp. . . . Each Net 8/6 

Dnpeiy and Drapers’ Aoootm^ By Richard Bbvnon, 

Innnioagery ud Itoamon(ets**Ai)(»aats. By & W. Fraxcis. 














COMMON COMMODITIES OF COMMERCE 
AND INDUSTRIES 

In each of the handbooks in this series a particular product or industry is treated by an 
expert writer and practical man of business. Bcginmng with the life history of the plant, 
or other natural product, he follows its development until it becomes a commercial commodity, 
and so on through the various phases of its sale in the market and its purchase by the 
consumer. 

Each book in crown 8vo, with many illnstrations, 3 s. net. 
m THE MOTOR INDUSTRY ALUBONIUM 



















































EXAMIHAnOir MOTES OM OOMPAMT LAW. By R. W. Hoiund. M.A,. 

M.Sc.,LLD. Ootb,slie6J X 3i. 74pp..Ibl ft® 

COMPANIES AND COMPANY LAW. Together with the Conraanies (CoQSOlidatkn) 

Act, 1908, and the Act of 1913. By A. C Connbll, LLB. (Lond.). Second 

Edition, Revised. In demy 8vo, cloth gilt, 348 pp.Nat S/- 

OOMPANY CASE LAW. A digest of leading decisions. By F. D. Hbad, B.^ (Oxon.). 

In demy 8vo, cloth gilt, 3:4 pp. ..Mat 7/8 

GUIDE TO RAILWAY LAW. By AxTHua E. Chapman, M.A., LLO. (Camb.) 

Second Edition. In crown Svo, cloth gilt, 239 pp.Mat 7/8 

RAILWAY (REBATES) CASE LAW. By Geo. S. Lissenobn. In demy Svo, 

cloth gilt, 430 pp.Nat 10/8 

TEE LAW BRLATINO TO SECRET COMMISSIONS AND BRIBES (CHRISTMAS 
BOXES. QRATUITIES, TIPS, ate.). By AlbsstCrbw, Bnrnslsr-nt-Law. With 
American Notes by Mobten Q, Macd'omai.i), LLB. In demy Svo, cloth gilt, 

252 pp.Nat 18/8 

INHABITED HOUSE DUTY. By W. E. Smelunc. In demy Svo, cloth gilt, 337 pp. ^ 

THE LAW RELATINO TO THE CARmAOE BY LAND OP FASSENaERS. 
ANIMALS, AND GOODS. By S. W. Claxxb, of tht MiddU Temple, Barrister- 

at-Law. In demy Svo, cloth gilt, 330 pp..Nat 7/8 

guide to BANKRUPTCY LAW AND WINDENG UP OP COMPANIES. By 
F. Porter Faosset, B.A., LLB., Barrtsta-al-Laa. In crown 8vo, cloth 

gilt, 252 pp.Nat 8/8 

BANKRUPTCY, DEEDS OF ARRANGEMENT AND BILLS OP SALE. By W. 
Valentine Ball, M.A., Barrtster-ai-Law. Fourth Edition, Revised and 

Enlarged. In demy Svo, cloth gilt, 394 pp..Nat 12/6 

GUIDE TO THE LAW OF LICENSING. The Handbook for aU Licence Holders. 

By J. Wells Thatcher. In demy Svo, cloth gilt, 196 pp. . . . Nat 6/- 

LAW OF REPAIRS AND DILAPIDATIONS. A Handbook for Students and Prac> 
titioners. By T. Cato Worsfold, M.A., LLD. In crown Svo, cloth gilt. 

X04 pp..Nat 8/6 

THE LAW RELATING TO THE CHILD: US PBOTEOnON, EDUCATION. AND 
EMPLOYMENT. By R. W. Holland, O.B.E., M.A., M.Sc., LL.D. In demy 
Svo, cloth gilt, 166 pp..N^ NH 


FOREIGN LANGUAGES 

FBENCH 

FRENCH COURSE. Fart L In crown Svo, lao pp., limp cloth . . Nat 1/8 

PROGRESSIVE FRENCH GRAMMAR, By Or. F. A. Hkdgcocx, M.A. . Nat S/6 

(Also m 2 vois. : Atrt 1 ,8/8 net; Part H, 8/- net) 

Kay.. ..Net 8/8 

EASY FRENCH CONVERSATIONAL SENTENCES. In crown Svo, 3a pp. . Nat 8d. 
ADVANCED FRENCH CONVERSATIONAL EXERCISES. In crown Svo, 33 pp. Nat 8dL 
TOURISTS’ VADE MECUM OF FRENCH COLLOQUIAL CONVERSATION. Handy 

sire for the pocket, cloth.Nrt 1/6 

FRENCH VOCABULARIES AND IDIOMATIO PHRASES. By E. J. Kbalsy, B.A. 

In crown Svo, 131 pp .Nat 8/8 

GRADUATED LESSONS IN COMMERCIAL FRENCH. By F. Harsdbh. In aown 

Svo, cloth, I 3 Q pp. Net 2/6 

FRENCH-ENOUSH and ENGUSH-FRENCH COMMERCIAL DICTIONARY. By 

F. W. Smith. In crown Svo, cloth, 376 pp .Nat 10/6 

COMMERCIAL FRENCH GRAMMAR. By F. W. M. Dbapbk, MJL, B. Ss L. In 

crown Svo, cloth gilt, 166 pp. Nat jE/8 

rapid method of SIMPLIFIED FRENCH CONVERSATION. By V. F. 

Hibbbkd. In crown Svo, doth, 19^ pp.. . Nat 8/8 

GRADUATED FRENCH-ENQLISH COMMERCIAL COBRESPONDENCEL By 

Haubick Dbnkve. In crown Svo, tSopp..Hal 2/8 

FRENCH BUSINESS LEPrERS. First Series. In crown 4(0, ia pp. • .Nat 88, 
IBiaira BUSINESS LEHEBS. By A. H. Bbkiiaau>t. Second Series. In 
ODwn Svo, 48 pp« lit 9 i 
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OOMHEBCUL OORBESPORDENOB Hf FBENCH. In crom 8vo, cloth, 240 pp. Rat 
MEBCARTILE CORRESPONDENCE. Eni;)isb*French. In crown 8vo,cioth 230 pp. Net 
MODELS AND EXERCISES IN COMMERCIAL FRENCH. By E. T. Gmrnm», M.A. 

In crown 8vo, cloth, r8o pp..Net 

iRENCH Commercial phrases and abbreviations with translation. 

In crown 8vo, 32 pp .Ret 

FRENCH business CONVERSATIONS AND INTERVIEWS. In crown 8vo, 80 pp., 

limp cloth. Nei 

READINGS IN COMMERCIAL FRENCE With Notes and Translations in English. 

In crown 8vo, cloth, 90 pp. .Net 

FRENCH COMMERCIAL READER. In crown 8vo, cloth, 208 pp. . . Net 

ENGLISH-FRENCH AND FRENCH-ENGLISH DICTIONARY OF BUSINESS WORDS 
AND TERMS. Size 2 in. by 6 in., cloth, rounded comers, 540 pp.. . Net 

FRENCH FOUNDATION BOOK OF VERBS, ACCIDENCE, AND SYNTAX. By F. A. 

Hedccock, M.A. In crown 8vo, go pp.Net 

VEST POCKET LIST OF ENDINGS OF FRENCH REGULAR AND AUXILIARY 
VERBS. With Notes on the Participles and the Inhnitive. Size 2} in. by j} in. 
48 PP.Net 
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GEBMAN 

german COURSE. Part L 9 d. net. Cloth.Net 1 /- 

A NEW GERMAN GRAMMAR. By John Keegan, M.A. In crown Svo, cloth, 

293 pp.Net 6/6 

PRACTICAL GERMAN GRAMMAR. In crown Svo, 102 pp.cloth 1^6 

EASY LESSONS IN GERMAN. By J. Bithell, M.A. In crown Svo, cloth, 

ii6pp. . .Net 8/- 

EASY GERMAN CONVERSATIONAL SENTENCES. In crown Svo, 32 pp. . Net Sd. 
ADVANCED GERMAN CONVERSATIONAL EXERCISES. In crown Svo, 32 pp. Net 6d. 
TOURISTS’ VADE MECUM OF GERMAN COLLOQUIAL CONVERSATION. In 

crown 8vo, cloth.Net 1/6 

EXAMINATION NOTES ON GERMAN. By A. Haxcreavbs, M.A., Ph.D. Cloth, 

in by si in., 56 pp. . ...Nei 1 /- 

QERMAN EXAMINATION PAPERS WITH MODEL ANSWERS. In crown Svo, 

48 pp.Net Bd. 

OOMMERCIAL GERMAN GRAMMAR. By J. Bithell, M.A. In crown Svo, cloth 

gilt, 182 pp.Net S/6 

GERMAN BUSINESS INTERVIEWS, Nos. 1 and 2 . Each in crown Svo, limp cloth. 

No. r, too pp.; No. 2, 74 PP.Net 1/6 

ELEMENTARY GERMAN COmSPONDENCE. By Lxwis Marsh, M.A. In 

crown Svo, cloth, 143 pp.Net 3/8 

COMMERCIAL CORRESPONDENCE IN GERMAN. In crown Svo, cloth, 240 pp. Net 8/6 

MERCANTILE CORRESPONDENCE. Englisb-Germau, In crown Svo, cloth^ 

GERlIAlf Business letters. First series. In crown Svo, 48 pp. . . Net 6d. 

GERMAN BUSINESS LETTERS. By G. Albers. Second Series. In aown Svo. 

48 pp.Nei 6d. 

GRADUATED GERMAN-ENGLISH COMMERCIAL CORRESPONDENCE. In crown 

Svo, cloth.Net 3/6 

GERMAN COMMERCIAL PHRASES. In crown Svo, 32 pp. . . . . Net Sd. 

GERMAN OOMMERCIAL READER. In crown Svo, cloth, 208 pp. . . Net 6/> 

BEADINGS IN COMMERCIAL GERMAN. With Notes and TransIaUDns in English. 

In crown Svo, cloth, 90 pp. .Net 1 /- 

EHGLISH-GERMAN AND GERMAN-ENGLISH DICTIONARY OF BUSINESS WORDS 
AWh TERMS. Size 3 b, by 6 in., rounded oocnen, doth, 440 pp. . . Net K/- 


SPANISH 

EAST SPANISH CONVERSATIONAL SENTENCES. In crown Svo, 3a pp, .. Net 6d. 
ADVANCED SPANISH CONVERSATIONAL EXERCISES. In crown Svo, 32 pp. Net 6d. 
TOURISTS’ VADE MECUM OF SPANISH COLLOQUIAL CONVERSATION. 

Cloth .......Net 1/8 

EXAMINATION NOTES ON SPANISE By Alfrxd Calvert. Cloth, Si In. by 

OOl^iEBC^^SPAnSB obammar! By C a! Tquwavo. In ototo SvoI ctotb ^ 

..Ki, : K ff 





















IPAinSB VERBS, Bagolar and breffnlu, By G. R. MAcoowAtD. la atom 8vo, 

cloth, i8o pp.. . . . . Net 2 /t 

OOMHEBOIAL WRRESPONDENCE IN SPANISH. In crown 8vo, cloth, 340 pp. Net S/h 
MANUAL OF SPANISH COMMERCIAL CORRESPONDENCE. By G. R. 

Macdonald. In crown 8vo, cloth giit, 328 pp.Net 419 

LESSONS IN SPANISH COMMERCIAL CORRESPONDENCE. By the same Author. 

In crown 8vo, cloth, 107 pp.Net 2 l~ 

SPANISH COMMERCIAL REaDER By G. R. Macdonald. In crown 8vo, cloth, 

178 pp.Net 

READINGS IN COMMERCIAL SPANISH. With Notes and Translations in English. 

In crown 8vo, cloth , 90 p p.Net l/B 

SPANISH BUSINESS LETTERS. First Series. In crown 8vo, 32 pp. . . Net Sd. 

SPANISH BUSINESS LETTERS. By £. McConnell. Second Senes. In crown 8vo, 

48 PP.Net Sd. 

SPANISH COMMERCIAL PHRASES. With Abbreviations and Translation. In 

crown 8vo, 32 pp.Net Sd, 

SPANISH BUSINESS CONVERSATIONS AND INTERVIEWS. With Correspondence, 
Invoices, etc. In crown 8vo, limp cloth, 114 pp . . . .Net 2 /- 

SPANISH-ENGLISH AND ENOLISH-£f ANISH COMMERCIAL DICTIONABV. By 

G. R. Macdonald. In crown 8vo, cloth gilt, 833 pp.Net 16 /- 

COMMERCIAL AND TECHNICAL TERMS IN ENGLISH AND SPANISH. By R. D. 

Monteverde, B.A. In crown 8vo.Net 3/9 

SPANISH IDIOMR with their English EQoivalentl By the same Author. In crown 
8vo.Net a/- 

ITALIAN 

TOURISTS’ VADE MECUM OF ITALIAN COLLOQUIAL CONVERSATION. 

Cloth.Net 1/6 

COMMERCIAL ITALIAN GRAMMAR. By Lnici Ricct. In crown 8vo, cloth gilt. 

ist pp.Net d/- 

MERCANTILE CORRESPONDENCK English-Italian. In crown 8vo, doth, 

250 pp.Net 6/- 

ITALIAN business letters. By A. VALCiMiaLt. In crown 8vo, 48 pp. , Net 8& 
BARETTI’S dictionary of the ITALIAN AND ENGLISH LANGUAGES. By 
J. Davenport and G. Comelati. Two volumes. In demy 8vo, doth gilt, about 
1500 pp.Net 26 /- 

MISCELLANEOUS 

PRACTICAL PORTUGUESE GRAMMAR, By C. A. and A. Toudano. In crown 

8 vo, cloth, 330 pp.Net 7/6 

MERCANTILE CORRESPONDENCK English-Fortognese. In crown 8vo, doth, 

2)0 pp.Nat 3/6 

LESSONS IN PORTUGUESE COMMERCIAL CORRESPONDENCK By G. K. 

Macdonald. In crown 8vo, doth, 108 pp..Net 2/6 

A NEW DICTIONARY OF THE PORTUGUESE AND ENGUSH LANGUAGES. Based 
on a manuscript ot Julius Comet, by H. Michailis. In two parts, demy 8vo, 

doth gilt, 1478 pp.Each, Net 21 /- 

Abridged Edition, 783 pp. (two parts In one volume) . . .Net 25 /- 

OIOnONARY OP COMMERCIAL CORRESPONDENCE IN ENGLISH. FRENCH, 

GERMAN, SPANISH, ITALIAN, PORTUGUESK AND RUSSIAN. Third 

Revised Edition. In demy 8vo, doth, 718 pp.Nat 12/6 

THE FOREIGN .CORRESPONDENT. By Euil Daviss. In crown 8vo, doth, 

80 pp.Net 1/8 

COMMERCIAL TERMS IN FIVE LANGUAGES. Being about r.goo terms and phrases 
used in commerce, with their equivalents in french, German, Spanish, and 

Italian. Size 3 in. by 4} in,, cloth, 118 pp. ..Net 21 - 

HfTERNATIONAL TECHNICAL DICTIONARY IN ENGLISH, ITALIAN, FRENCH, 

AND GERMAN. By £. Webber. In foolscap i6mo., 921 pp., doth . Nn 16 /- 


PITMAN’S SHORTHAND 

All books are in foolscap 8vo size unless otherwise stated4 

INSTBUCriON BOOKS 

CtiUetury Edtims. 

FQIAN’SSHOBTSAND TEACHER An elementary work suited foe leltlottnietiM 

or dass teaching • • . 61 

Kvfr 10 ‘^rnifAN’S SHORTHAim TBAGBBB ”.S 





















nnUII’8 SBOBTEARD PBHEBS. In (bm Books i Blomentary, Intermediate, 

and Advanced. Etoh, 9d. Em, each 

PmAN’S SHOBTHARD BEADDN} LESSORS. Mos. i, s and 3 . . .iSub 

KEYS IP " PITMAH’S SHOHTHAMD SEADCia LESSORS,’* No. i and a Each 


No. 3 . 

RIHAR’S 8H0BIHARD COPT BOOKS. Nos. i, a, 3, and 4. An entirely new 
series covering the theory of the system. Foolscap 4to (8J in. by 6) la.) . Each 

PITMAR’S SHORTHAND DRILL EXERCISES. Oblong. 

OOMPEND OF PITMAR’S SHORTHAND. 


PITMAN’S SHORTHAND INSTBCOrOB. Complete Instmction In the System. Cloth 

_ Key, 2 /-; cloth 

CENTER ART CEUNQES IN PETMAN’S SHORTHAND. In crown 8vo . 
SmblARIES FROM “FUMAN’S SHORTHAND INSTBUOTOR.” Size, aiia. 

by 4 in. 

PITMAN’S SHORTHAND MANUAL Contains instractioD in the Intermediate Stvle, 

with too Exercaes, 2/8 Doth 3 /-. Key 

PITMAN *8 SHORTHAND ORADUS. Writing Exercises in ordinary print for Manual 
PITMAN’S SHORTHAND REPORTER. Containing instruction in the Advanced 

Style : with 52 Exercises, 2 / 8 . Cloth 8/-.Key 

BEPORUNO EXERCISES. Exercises on all the rules and contracted words. In 

o rdinary print, counted for dictation.8d.; Key I/- 

PITMAN’S SHORTHAND CATECHISM. In crown 8vo . . . . Net 

PIIMAN’S SHORTHAND WRITINO EXERCISES AND EXAMINATIOR TESTS. In 
crown 8vo, paper boards. 2/8 ....... . Key 8/6 

EXAMINATIONNOmSONFUMAR’S SHORTHAND. By H. W. B. Wiuoir. Sin. 

by 3} in., cloth .2/- 

flSADED SHORTHAND READINGS. 

Elementary, frith Key. Advanced with Key. In crown 8vo, oblong . . ESioh lOd. 

Intermediate with Key. First and Second Series.Each ^ 

GRADUATED TESTS IN PITMAN’S SHORTHAND. Illustrating all the rules in the 
Intermediate Style. In note-book form, post 8vo (6^ m. by 4^ in.), with ruled 


PRoSiSmSITE STUDIES IN PITMAN’S SHORTHAND. 

TALKS WITH SHORTHAND STUDENTS. By Jaots Hvmts . ... H- 

CHATS ABOUT PITMAN’S SHORTHAND. By Gcorgb Blxtchsr ... 2/. 

LECTURBTTES ON PITMAN’S SHORTHAND. By J. Hynxs .... 1/8 

PITMAN’S SHORTHAND RAPID COURSE. A Senes of Twenty Simple Lessons 
covering the whole of the system and specially adapted for business purposes. In 
crown 8vo. Cloth 3 /- ... Key 2'6 With Additional Ezeicisei 6/- 

PETMAN’S SHORTHAND RAPID COURSE, ADDITIONAL EXERCISES ON . lOi 
BEADING EXERCISES ON THE RAPID COURSE (In Shorthand), crown 8vo, 62 pp. 1 /- 
PITMAN’S SHORTHAND COMMERCIAL COURSE. Specially adapted for com¬ 
mercial students. Cloth fi/- . . . Key, 2/6 ; Additional Exercises 1/6 

PITMAN’S EXERCISES IN BUSINESS SHORTHAND. By A. Benjamin, I.P.S. 
tHons.), F.C.Sp.T..IV- 


GBAMMALOOUES AND CONTRACTIONS 

GBAMMALOGUES AND CONTRACTIONS. For use in classes .... 3d. 

VEST POCKET LIST OF GBAMMALOGUES AND CONTBACnONS OF PITMAN’S 

SHORTHAND, aim. by 1} in., limp cloth. m 

EXEBaSES ON THE GBAMMALOGUES AND CONTRACTIONS OF PITMAN’S 
SHORTHAND. By J. F. C. Glow. In Shorthand, with Key. In aown 8vo, 

limp doth .... ..8(L 

BOW TO PRACTISE AND MEMORIZE THE GRAMMALOGDES OF PITMAN’S 
SHORTHAND. Compiled by D. J. Gxoece. Size 7} in. by 5 • • . 6 d 


SHORTHAND PHRASE BOOKS, ETC. 

PBONOGRAPEIC PHRASE BOOK..1/6; Qoth 8/- 

SBOBIHAND WB1IEB8’ PHRASE BOOKS AND GUIDES. Each in fodscap 8vo. 

Net 8/8 

Eleebieal andEoglneermr, Railway, Estate Agents, eto., Printing and Pnhlishing, 
Insnraooe, Banking. Stookbroking and Finanoial, Commeroial, Legal Mnniom 
Boilden and Contracton, Shipping. Iron and Steel Trades, QMl Engine*^ 

Naval and Military, Chemical and Dn», Provision iMde, Drapery. 
medical REPORTING Of PITMAN’S SHORTHAND. By H. Dickinson. With 
an Introduction and Lists of Phraseograms, Outlines, and Abbreviatkms. In 

cpwm 8vo, doth.. M 

Mi ftitTgAiro CLERK’S fiUIDB ByVu(aanB.Coim9t,A,C.lJS. In crown Svo, 
doth.^ * Sit S/I 
















SHORTHAND DIGT105ABIES 


FlTMiN’SENOLISHAin) SHORTHAND DZCTIONABT. In crown 8vo, cloth, 850 p 

PITMAN’8 SHORTHAND DICnONABY. Crown 8v . - 

PITMAN’S POCKET SHORIHANDDICIIONAB;. 1 

PITHM’S REPORTER’S assistant. In* crom 8vo*, cloth 


IDICnONART. In crown 8vo. cloth, 850 pp. 

Crown8vo(7im.by3iin.),3;8pp. Cloth M 
[ 0 NAB 7 . Royal 321110 (3j| in. by 4 in.). Cloth 


vt 

ft/- 


DICTATION AND SPEED PRACTICE BOOKS 

SPECIALISED CORRESPONDENCE BOOKS. (D The Chemioal Tcads. (2) Tbs 

_Paper Trade. (8) The Boildinc Trade. In ordinary print . . . Each 01 

STUDENT’S PRACTICE BOOK. In crown 8vo, 241 pp. 2 /- 

ORADUATED DICTATION BOOKS. (New Sed^ . . No. I.. 6d, No. H., 81 

GRADUATED COMMERCIAL LETTERS FOR DICTATION. 8^10. by 6 in. . . 81 

REPORTING PRACTICE. In crown 8vo, cloth.S/8 

PROGRESSIVE DICTATOR. Third Edition. In crown 8vo, cloth ... 2/8 

SHORTHAND CANDIDATE’S DICTATION EXERCISES. In crown 8vo, paper . 2 /- 

COMMERCIAL DICTATION AND TYPEWRITINO.D- 

SPEED TESTS AND GUIDE TO RAPID WRITINO IN SHORTHAND. In crown 8vo 2/6 

FIVE MINinE SPEED TESTS. With Introduction on Acquisition of Speed by 

P.P. Jackson. In crown 8 vo,.8/6 

CUMULATIVE SPELLER AND SHORTHAND VOCABULARY. By Charlks £. Smith. 

In crown 8vo, paper boards.£/- 

POCKET DICTATION BOOKS, Nos. 1, 2, 3. and 1 2jin. by 3}in. . . Each 21 

SPEED TRAINING IN PITMAN’S SHORTHAND. By f. F. Marrinbr . 81 

ACQUISITION OF SPEED IN SHORTHAND. By E. A. Cora. In ordinary print. 

In crown 8vo...98, 

BROWN’S SHOBT>CUTS IN SHORTHAND. By Georgs Brows, F.I.P.S. In 
crown 8vo. . . . • 1 . 1/- 

THE STENOGRAPHIO EXPERT. By W. B. Bottome and W. F. Smart. In demy 

8vo, cloth.Net 7/8 

SHORTHAND COMMERCIAL LETTEIUWBIIEB. Advanced Style . 1 / 6 1 Etf ]/> 
OFFICE WORK IN SHORTHAND. Specimens of Legal and other Profession^ 

Work commonly dictated to Shorthand clerks, in the Advanced Style 1/6; Kay IQl 
COMMERCIAL CORRESPONDENCE IN SHORTHAND. In crown 8vo, cloth . 8/8 

BUSINESS CORRESPONDENCE IN SHORTHAND. In the Advanced Style. 1/6; Key l/> 
TRADE CORRESPONDENCE IN SHORTHAND. In the Advanced Style. 1/8Kay V- 
MISCELLANEOUS CORRESPONDENCE IN PITMAN’S SHORTHAND. Pint, 

Second, Third, and Fourth Senes. Advanced Style, with Keys in ordinary print. 

Each in aown 8vo, oblong.]/8 


8H0BTHAND READING BOOKS 

lo the Elementary Style. 

AESOP’S FABLES. 

EASY READINOS. With Key ......... 

LEARNER’S SHORTHAND READER. lUustratel. 

STIRRING TALES. 

SHORT STORIES . .... 

PERILS OF THE BUSH AND OTHER STORIES ...... 

In the Intermediate Style. 

PITMAN’S FHONOOBAPmO READER, Na L With Key . . . , . 

GULLIVER’S VOYAGE TO ULUPUT. By Jonathan Swift, With Key. Qoth 

SUBMARINE X7 AND OTHER STORIES. lU ustrated. 

THE VICAR OF WAKEFIELD. By Oliver Goldsmith. Illustrated. 2/6; Qoth 
TALES AND SKE TCHE S. By Washington Irving. With Key. 2 I-; Qoth 

IALES of ADVENTURE. By various Authors. 

THE RUNAWAY AIRSHIP AND OTHER STORIES.. 

THE SILVER SHIP OF MEXICO. An abridgment of J. H. Inorabam's ^0^ 

SELECT READINGS.Na L 61 No. H 

THE BOOK Of PSALMS. Bible Authorised Versioo. Qoth gilt, red dges . 
OOMtERCIAL READERS IN SHORTHAND. (1) Commercial IhstitatloDf. 
jT(2) Commoditlai. (8) Leaden of Commetoe. (4) Gateways of British Commereoi 

Bi (be Adnuoed Style. 

FBDNOORAFmC READER IL With Key.88, 

A (BBOTMAS CAROL By Cbarus Oicnm. . . . .]/3; Qoth 2/- 

XIUS^II DICKENS . . •.Cloth 
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